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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations by ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the
report, as modified in 2003, is divided into the following parts:

(a)

(b)

(c)

(d)

The Reader’s note provides indications on the Committee of Experts and the Committee on the
Application of Standards of the International Labour Conference (their mandate, functioning and
the institutional context in which they operate) (Part 1A, pages 1-4).

Part I: the General Report describes the manner in which the Committee of Experts undertakes
its work and the extent to which member States have fulfilled their constitutional obligations in
relation to international labour standards, and it draws the attention to issues of general interest
arising out of the Committee’s work (Part 1A, pages 5—41).

Part II: Observations concerning particular countries cover the sending of reports, the
application of ratified Conventions (see section I), and the obligation to submit instruments to the
competent authorities (see section II) (Part 1A, pages 43—703).

Part III: General Survey, in which the Committee of Experts examines the state of the
legislation and practice regarding a specific area covered by a given number of Conventions and
Recommendations. This examination covers all member States regardless of whether or not they
have ratified the given Conventions. The General Survey is published as a separate volume
(Report III (Part 1B)) and this year it examines the Occupational Safety and Health Convention,
1981 (No. 155), the Protocol of 2002 to the Occupational Safety and Health Convention, 1981,
and the Occupational Safety and Health Recommendation, 1981 (No. 164) (Part 1B).

Finally, the Information document on ratifications and standards-related activities is prepared

by the Office and supplements the information contained in the report of the Committee of Experts.
This document primarily provides an overview of recent developments relating to international labour
standards, the implementation of special supervisory procedures and technical cooperation in relation
to international labour standards. It contains, in tabular form, information on the ratification of
Conventions and Protocols, and “country profiles” (Part 2).

The report of the Committee of Experts is also available at:
www.ilo.org/ilolex/gbe/ceacr2009.htm.
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LIST OF CONVENTIONS BY SUBJECT

List of Conventions by subject

Fundamental Conventions are in bold. Priority Conventions are in italics.

1 Freedom of association, collective bargaining, and industrial relations

Co11
C084
Co87
€098
C135
C141
C151
C154

Right of Association (Agriculture) Convention, 1921 (No. 11)

Right of Association (Non-Metropolitan Territories) Convention, 1947 (No. 84)

Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

Workers' Representatives Convention, 1971 (No. 135)

Rural Workers' Organisations Convention, 1975 (No. 141)

Labour Relations (Public Service) Convention, 1978 (No. 151)

Collective Bargaining Convention, 1981 (No. 154)

2 Forced labour

€029
C105

Forced Labour Convention, 1930 (No. 29)
Abolition of Forced Labour Convention, 1957 (No. 105)

3 Elimination of child labour and protection of children and young persons

€005
C006
€010
C015
€033
C059
€060
Cco77
C078
€079
€090
* Cc123
C124
C138
C182

* % @ % % * %

Minimum Age (Industry) Convention, 1919 (No. 5)

Night Work of Young Persons (Industry) Convention, 1919 (No. 6)

Minimum Age (Agriculture) Convention, 1921 (No. 10)

Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)

Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)

Minimum Age (Industry) Convention (Revised), 1937 (No. 59)

Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77)

Medical Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78)
Night Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79)
Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)

Minimum Age (Underground Work) Convention, 1965 (No. 123)

Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124)
Minimum Age Convention, 1973 (No. 138)

Worst Forms of Child Labour Convention, 1999 (No. 182)

4 Equality of opportunity and treatment

C100
c1M
C156

Equal Remuneration Convention, 1951 (No. 100)
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
Workers with Family Responsibilities Convention, 1981 (No. 156)

5 Tripartite consultation

C144

Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)



LIST OF CONVENTIONS BY SUBJECT

6 Labour administration and inspection

) C063 Convention concerning Statistics of Wages and Hours of Work, 1938 (No. 63)
* cos1 Labour Inspection Convention, 1947 (No. 81)
C085 Labour Inspectorates (Non-Metropolitan Territories) Convention, 1947 (No. 85)
C129 Labour Inspection (Agriculture) Convention, 1969 (No. 129)
C150 Labour Administration Convention, 1978 (No. 150)
C160 Labour Statistics Convention, 1985 (No. 160)

7 Employment policy and promotion

€002 Unemployment Convention, 1919 (No. 2)
® C034 Fee-Charging Employment Agencies Convention, 1933 (No. 34)
C088 Employment Service Convention, 1948 (No. 88)
® C096 Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)
C122 Employment Policy Convention, 1964 (No. 122)
C159 Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159)
C181 Private Employment Agencies Convention, 1997 (No. 181)

8 Vocational guidance and training
C140 Paid Educational Leave Convention, 1974 (No. 140)
C142 Human Resources Development Convention, 1975 (No. 142)

9 Employment security

C158 Termination of Employment Convention, 1982 (No. 158)
10 Wages
C026 Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)
C094 Labour Clauses (Public Contracts) Convention, 1949 (No. 94)
* C095 Protection of Wages Convention, 1949 (No. 95)
C099 Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
C131 Minimum Wage Fixing Convention, 1970 (No. 131)

C173 Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)

Vi



LIST OF CONVENTIONS BY SUBJECT

11 Working time

C001 Hours of Work (Industry) Convention, 1919 (No. 1)
* C004 Night Work (Women) Convention, 1919 (No. 4)
C014 Weekly Rest (Industry) Convention, 1921 (No. 14)
€020 Night Work (Bakeries) Convention, 1925 (No. 20)
C030 Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)
[ | C031 Hours of Work (Coal Mines) Convention, 1931 (No. 31)
L C041 Night Work (Women) Convention (Revised), 1934 (No. 41)
C043 Sheet-Glass Works Convention, 1934 (No. 43)
u C046 Hours of Work (Coal Mines) Convention (Revised), 1935 (No. 46)
Cco47 Forty-Hour Week Convention, 1935 (No. 47)
C049 Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)
u C051 Reduction of Hours of Work (Public Works) Convention, 1936 (No. 51)
L] C052 Holidays with Pay Convention, 1936 (No. 52)
u C061 Reduction of Hours of Work (Textiles) Convention, 1937 (No. 61)
L] Co067 Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
* C089 Night Work (Women) Convention (Revised), 1948 (No. 89)
* C101 Holidays with Pay (Agriculture) Convention, 1952 (No. 101)
C106 Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)
C132 Holidays with Pay Convention (Revised), 1970 (No. 132)
C153 Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
C171 Night Work Convention, 1990 (No. 171)
C175 Part-Time Work Convention, 1994 (No. 175)

12 Occupational safety and health

C013 White Lead (Painting) Convention, 1921 (No. 13)

C045 Underground Work (Women) Convention, 1935 (No. 45)
[ C062 Safety Provisions (Building) Convention, 1937 (No. 62)

C115 Radiation Protection Convention, 1960 (No. 115)

C119 Guarding of Machinery Convention, 1963 (No. 119)

C120 Hygiene (Commerce and Offices) Convention, 1964 (No. 120)

c127 Maximum Weight Convention, 1967 (No. 127)

C136 Benzene Convention, 1971 (No. 136)

C139 Occupational Cancer Convention, 1974 (No. 139)

C148 Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
* C155 Occupational Safety and Health Convention, 1981 (No. 155)

C161 Occupational Health Services Convention, 1985 (No. 161)

C162 Asbestos Convention, 1986 (No. 162)

C167 Safety and Health in Construction Convention, 1988 (No. 167)

C170 Chemicals Convention, 1990 (No. 170)

C174 Prevention of Major Industrial Accidents Convention, 1993 (No. 174)

C176 Safety and Health in Mines Convention, 1995 (No. 176)

C184 Safety and Health in Agriculture Convention, 2001 (No. 184)

¢ c187 Promotional Framework for Occupational Safety and Health Convention, 2006 (No. 187)

vii



LIST OF CONVENTIONS BY SUBJECT

viii

13 Social security

*

* @ @ % & © 0 06 0 O X X

C012
Cco17
C018
C019
C024
€025
C035
C036
Co37
C038
C039
C040
C042
C044
C048
C102
C118
C121
C128
C130
C157
C168

Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)
Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

Sickness Insurance (Industry) Convention, 1927 (No. 24)

Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

0Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
Unemployment Provision Convention, 1934 (No. 44)

Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

Social Security (Minimum Standards) Convention, 1952 (No. 102)

Equality of Treatment (Social Security) Convention, 1962 (No. 118)

Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

Medical Care and Sickness Benefits Convention, 1969 (No. 130)

Maintenance of Social Security Rights Convention, 1982 (No. 157)

Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

14 Maternity protection

*
(]

15 Social policy

*

C003
C103
C183

€082
C117

Maternity Protection Convention, 1919 (No. 3)
Maternity Protection Convention (Revised), 1952 (No. 103)
Maternity Protection Convention, 2000 (No. 183)

Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)
Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

16 Migrant workers

C021
C066
C097
C143

Inspection of Emigrants Convention, 1926 (No. 21)

Migration for Employment Convention, 1939 (No. 66)

Migration for Employment Convention (Revised), 1949 (No. 97)

Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)



17 Seafarers

*

*

40

40

¢0

40

40
40

40

40

€007
€008
C009
C016
€022
€023
C053
C054
C055
C056
€057
€058
€068
€069
€070
Co71
€072
Co73
Co74
€075
C076
C091
C092
C093
C108
C109
C133
C134
C145
C146
C147
C163
C164
C165
C166
C178
C179
C180
C185
MLC

LIST OF CONVENTIONS BY SUBJECT

Minimum Age (Sea) Convention, 1920 (No. 7)

Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

Placing of Seamen Convention, 1920 (No. 9)

Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)
Seamen's Articles of Agreement Convention, 1926 (No. 22)

Repatriation of Seamen Convention, 1926 (No. 23)

Officers' Competency Certificates Convention, 1936 (No. 53)

Holidays with Pay (Sea) Convention, 1936 (No. 54)

Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
Sickness Insurance (Sea) Convention, 1936 (No. 56)

Hours of Work and Manning (Sea) Convention, 1936 (No. 57)

Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

Certification of Ships' Cooks Convention, 1946 (No. 69)

Social Security (Seafarers) Convention, 1946 (No. 70)

Seafarers' Pensions Convention, 1946 (No. 71)

Paid Vacations (Seafarers) Convention, 1946 (No. 72)

Medical Examination (Seafarers) Convention, 1946 (No. 73)

Certification of Able Seamen Convention, 1946 (No. 74)

Accommodation of Crews Convention, 1946 (No. 75)
Wages, Hours of Work and Manning (Sea) Convention, 1946 (No. 76)

Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)
Accommodation of Crews Convention (Revised), 1949 (No. 92)
Wages, Hours of Work and Manning (Sea) Convention (Revised), 1949 (No. 93)
Seafarers' Identity Documents Convention, 1958 (No. 108)
Wages, Hours of Work and Manning (Sea) Convention (Revised), 1958 (No. 109)
Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)

Continuity of Employment (Seafarers) Convention, 1976 (No. 145)

Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)
Seafarers' Welfare Convention, 1987 (No. 163)

Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
Social Security (Seafarers) Convention (Revised), 1987 (No. 165)

Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

Labour Inspection (Seafarers) Convention, 1996 (No. 178)

Recruitment and Placement of Seafarers Convention, 1996 (No. 179)
Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)
Seafarers' Identity Documents Convention (Revised), 2003 (No. 185)

Maritime Labour Convention, 2006



LIST OF CONVENTIONS BY SUBJECT

18 Fishers
* C112 Minimum Age (Fishermen) Convention, 1959 (No. 112)
C113 Medical Examination (Fishermen) Convention, 1959 (No. 113)
C114 Fishermen's Articles of Agreement Convention, 1959 (No. 114)
C125 Fishermen's Competency Certificates Convention, 1966 (No. 125)
C126 Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)
¢ C188 Work in Fishing Convention, 2007 (No. 188)

19 Dockworkers

027 Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
® C028 Protection against Accidents (Dockers) Convention, 1929 (No. 28)
® €032 Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
C137 Dock Work Convention, 1973 (No. 137)
C152 Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)

20 Indigenous and tribal peoples

C050 Recruiting of Indigenous Workers Convention, 1936 (No. 50)

C064 Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)

C065 Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)

C086 Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)

C104 Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)
) Cc107 Indigenous and Tribal Populations Convention, 1957 (No. 107)

C169 Indigenous and Tribal Peoples Convention, 1989 (No. 169)

21 Specific categories of workers

€083 Labour Standards (Non-Metropolitan Territories) Convention, 1947 (No. 83)
* C110 Plantations Convention, 1958 (No. 110)

C149 Nursing Personnel Convention, 1977 (No. 149)

C172 Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)

c1r7 Home Work Convention, 1996 (No. 177)

Not classified

C080 Final Articles Revision Convention, 1946 (No. 80)
C116 Final Articles Revision Convention, 1961 (No. 116)
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Reader's note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the mandate of the International Labour Organization (ILO) has included adopting
international labour standards and promoting their ratification and application in its member States and supervision of this
application as a fundamental means of achieving its objectives. In order to monitor the progress of its member States in
the application of international labour standards, the ILO has developed supervisory mechanisms which are unique at the
international level. '

Under article 19 of the ILO Constitution, a number of obligations arise for member States upon the adoption of
international labour standards, including the requirement to submit newly adopted standards to national competent
authorities and the obligation to report at intervals on measures taken to give effect to the provisions of unratified
Conventions and Recommendations.

A number of supervisory mechanisms exist whereby the Organization examines the standards-related obligations of
member States deriving from ratified Conventions. This supervision occurs both in the context of a regular procedure
through annual reports (article 22 of the ILO Constitution), * as well as through special procedures based on complaints or
representations to the Governing Body made by ILO constituents (articles 24 and 26 of the Constitution). Moreover, since
1950, a special procedure has existed whereby complaints relating to freedom of association are referred to the Committee
on Freedom of Association of the Governing Body. The Committee on Freedom of Association may also examine
complaints relating to member States that have not ratified the relevant freedom of association Conventions.

Role of employers’ and workers’ organizations

As a natural consequence of its tripartite structure, the ILO was the first international organization to associate the
social partners directly in its activities. The participation of employers’ and workers’ organizations in the supervisory
mechanism is recognized in the Constitution under article 23, paragraph 2, which provides that reports submitted by
governments in accordance with articles 19 and 22 must be communicated to the representative organizations.

In practice, representative employers’ and workers’ organizations may submit to their governments’ comments on
the reports concerning the implementation by the latter of ratified Conventions. They may, for instance, draw attention to
a discrepancy in law or practice regarding a Convention and thus lead the Committee of Experts to request further
information from the government. Furthermore, any employers’ or workers’ organization may submit comments on the
application of Conventions directly to the Office. The Office will then forward these comments to the government
concerned, which will have an opportunity to respond before the comments are examined by the Committee of Experts.

' For detailed information on all supervisory procedures, see Handbook of procedures relating to international labour
Conventions and Recommendations, International Labour Standards Department, International Labour Office, Geneva, Rev. 2006.

2 Reports are submitted every two years for so-called fundamental and priority Conventions, and every five years for others.
Since 2003, reports have been due for groups of Conventions according to subject matter.



Origins of the Conference Committee on
the Application of Standards and the
Committee of Experts on the Application
of Conventions and Recommendations

During the early years of the ILO, both the adoption of international labour standards and the regular supervisory
work were undertaken within the framework of the plenary sitting of the annual International Labour Conference.
However, the considerable increase in the number of ratifications of Conventions rapidly led to a similarly significant
increase in the number of annual reports submitted. It soon became clear that the plenary of the Conference would not be
able to examine all these reports at the same time as adopting standards and discussing other important matters. In
response, the Conference in 1926 adopted a resolution® establishing on an annual basis a Conference Committee
(subsequently named the Conference Committee on the Application of Standards) and requesting the Governing Body to
appoint a technical committee (subsequently named the Committee of Experts on the Application of Conventions and
Recommendations) which would be responsible for drawing up a report for the Conference. These two committees have
become the two pillars of the ILO supervisory system.

Committee of Experts on the Application
of Conventions and Recommendations

Composition

The Committee of Experts is composed of 20 members, * who are outstanding legal experts at the national and
international levels. The members of the Committee are appointed by the Governing Body upon the proposal of the
Director-General. Appointments are made in a personal capacity from among completely impartial persons of competence
and independent standing drawn from all regions of the world, in order to enable the Committee to have at its disposal
first-hand experience of different legal, economic and social systems. The appointments are made for renewable periods of
three years. In 2002, the Committee decided that there would be a limit of 15 years’ service for all members, representing
a maximum of four renewals after the first three-year appointment. At its 79th Session (November—December 2008), the
Committee decided that its Chairperson would be elected for a period of three years which would be once renewable for a
further three years. At the start of each session, the Committee would also elect a Reporter.

Mandate

The Committee of Experts meets annually in November—December. In accordance with the mandate given by the
Governing Body, ° the Committee is called upon to examine the following:

—  the annual reports under article 22 of the Constitution on the measures taken by member States to give effect to the
provisions of the Conventions to which they are parties;

—  the information and reports concerning Conventions and Recommendations communicated by member States in
accordance with article 19 of the Constitution;

—  information and reports on the measures taken by member States in accordance with article 35 of the Constitution. ®

The task of the Committee of Experts is to indicate the extent to which each member State’s legislation and practice
are in conformity with ratified Conventions and the extent to which member States have fulfilled their obligations under
the ILO Constitution in relation to standards. In carrying out this task, the Committee adheres to its principles of
independence, objectivity and impartiality. ’

The comments of the Committee of Experts on the fulfilment by member States of their standards-related obligations
take the form of either observations or direct requests. Observations contain comments on fundamental questions raised
by the application of a particular Convention by a member State. These observations are reproduced in the annual report
of the Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards in
June every year. Direct requests usually relate to questions of a more technical nature or of lesser importance, or contain

3 Appendix VII, proceedings of the Eighth Session of the International Labour Conference, 1926, Vol. 1.
* There are currently 16 experts appointed.

5 Terms of reference of the Committee of Experts, Minutes of the 103rd Session of the Governing Body (1947), Appendix XII,
para. 37.

6 Article 35 covers the application of Conventions to non-metropolitan territories.

7 In its 1987 report, the Committee stated that in its evaluation of national law and practice in relation to the requirements of
international labour Conventions: “... its function is to determine whether the requirements of a given Convention are being met,
whatever the economic and social conditions existing in a given country. Subject only to any derogations, which are expressly permitted
by the Convention itself, these requirements remain constant and uniform for all countries. In carrying out this work, the Committee is
guided by the standards laid down in the Convention alone, mindful, however, of the fact that the modes of their implementation may
be different in different States”.



requests for information. They are not published in the report of the Committee of Experts, but are communicated directly
to the government concerned. ® In addition, the Committee of Experts examines, in the context of the General Survey, the
state of the legislation and practice concerning a specific area covered by a given number of Conventions and
Recommendations chosen by the Governing Body. This General Survey is based on the reports submitted in accordance
with articles 19 and 22 of the Constitution, and it covers all member States regardless of whether or not they have ratified
the concerned Conventions. This year’s General Survey covers occupational safety and health.

Report of the Committee of Experts

As a result of its work, the Committee produces an annual report. The structure of the report is divided into the
following parts:

—  Part I: the General Report describes, on the one hand, the progress of the work of the Committee of Experts and
specific matters relating to it that have been addressed by the Committee and, on the other hand, the extent to which
member States have fulfilled their constitutional obligations in relation to international labour standards (Report II1
(Part 1A)).

—  Part II: Observations concerning particular countries on the fulfilment of obligations in respect of the
submission of reports, the application of ratified Conventions grouped by subject matter and the obligation to submit
instruments to the competent authorities (Report III (Part 1A)).

—  Part III: the General Survey is published as a separate volume (Report III (Part 1B)).

Furthermore, an Information document on ratifications and standards-related activities (Report III (Part 2))
accompanies the report of the Committee of Experts. °

Committee on the Application of Standards
of the International Labour Conference

Composition

The Conference Committee on the Application of Standards is one of the two standing committees of the
Conference. It is tripartite and therefore comprises representatives of governments, employers and workers. At each
session, the Committee elects its Officers, which include a Chairperson (Government member), two Vice-Chairpersons
(Employer member and Worker member) and a Reporter (Government member).

Mandate

The Conference Committee on the Application of Standards meets annually at the June session of the Conference.
Pursuant to article 7 of the Standing Orders of the Conference, the Committee shall consider:

—  measures taken to give effect to ratified Conventions (article 22 of the Constitution);

—  reports communicated in accordance with article 19 of the Constitution (General Surveys);

—  measures taken in accordance with article 35 of the Constitution (non-metropolitan territories).
The Committee is required to present a report to the Conference.

Following the independent technical examination carried out by the Committee of Experts, the proceedings of the
Conference Committee on the Application of Standards provide an opportunity for the representatives of governments,
employers and workers to review together the manner in which States are fulfilling their standards-related obligations,
particularly with regard to ratified Conventions. Governments are able to elaborate on information previously supplied to
the Committee of Experts, indicate any further measures taken or proposed since the last session of the Committee of
Experts, draw attention to difficulties encountered in the fulfilment of obligations and seek guidance as to how to
overcome such difficulties.

The Conference Committee on the Application of Standards discusses the General Report and the General Survey of
the Committee of Experts, and the documents submitted by governments. The work of the Conference Committee starts
with a general discussion on the standards system, as well as a discussion on the General Survey. The Conference
Committee subsequently examines cases of serious failure to fulfil reporting and other standards-related obligations.
Finally, the Conference Committee embarks upon its main task, which is to examine a number of individual cases
concerning the application of ratified Conventions which have been the subject of observations by the Committee of
Experts. The Conference Committee invites the Government representatives concerned to attend one of its sessions to
discuss the observations in question. After listening to these Government representatives, the members of the Conference

¥ Observations and direct requests are accessible through the ILOLEX database which is available on CD-ROM and via the ILO
web site (www.ilo.org/normes).

® This document provides an overview of recent developments relating to international labour standards, the implementation of
special procedures and technical cooperation in relation to international labour standards. It also contains, in the form of tables, full
information on the ratification of Conventions, together with “country profiles” containing key information on standards for each
country.



Committee may ask questions or make comments. At the end of the discussion, the Conference Committee adopts
conclusions on the case in question. Furthermore, in accordance with a resolution adopted by the Conference in 2000, '°
the Conference Committee holds, at each of its sessions, a special sitting on the application by Myanmar of the Forced
Labour Convention, 1930 (No. 29).

In its report submitted to the plenary sitting of the Conference for adoption, the Conference Committee on the
Application of Standards may invite the member State whose case has been discussed to accept a technical assistance
mission by the International Labour Office to increase its capacity to fulfil its obligations, or may propose other types of
missions. The Conference Committee may also request a government to submit additional information or address specific
concerns in its next report to the Committee of Experts. The Conference Committee also draws the attention of the
Conference to certain cases, such as cases of progress and cases of serious failure to comply with ratified Conventions.

Relations between the Committee of Experts
and the Conference Committee on the
Application of Standards

In numerous reports, the Committee of Experts has emphasized the importance of the spirit of mutual respect,
cooperation and responsibility that has always existed in relations between the Committee of Experts and the Conference
Committee. In recent years, it has become the practice for the Chairperson of the Committee of Experts to attend the
general discussion of the Conference Committee and the discussion on the General Survey as an observer, with the
opportunity to address the Conference Committee at the opening of the general discussion and to make remarks at the end
of the discussion on the General Survey. Similarly, the Employer and Worker Vice-Chairpersons of the Conference
Committee are invited to meet the Committee of Experts during its sessions and discuss issues of common interest within
the framework of a special session for that purpose.

19 nternational Labour Conference, 88th Session, 2000; Provisional Record Nos 6-1 to 5.
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GENERAL REPORT

I. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19, 22
and 35 of the Constitution by member States of the International Labour Organization on the action taken with regard to
Conventions and Recommendations, held its 79th Session in Geneva from 27 November to 12 December 2008. The
Committee has the honour to present its report to the Governing Body.

Composition of the Committee

2. The composition of the Committee is as follows: Mr Mario ACKERMAN (Argentina), Mr Anwar Ahmad
Rashed AL FUZAIE (Kuwait), Mr Denys BARROW, SC (Belize), Ms Janice R. BELLACE (United States), Mr Lélio
BENTES CORREA (Brazil), Mr Halton CHEADLE (South Africa), Ms Laura COX, QC (United Kingdom), Ms Blanca
Ruth ESPONDA ESPINOSA (Mexico), Mr Abdul G. KOROMA (Sierra Leone), Ms Robyn A. LAYTON, QC
(Australia), Mr Pierre LYON-CAEN (France), Ms Angelika NUSSBERGER, MA (Germany), Ms Ruma PAL (India),
Mr Raymond RANJEVA (Madagascar), Mr Miguel RODRIGUEZ PINERO Y BRAVO FERRER (Spain), Mr Yozo
YOKOTA (Japan). The appendix of the General Report contains brief biographies of all the Committee members.

3. The Committee noted with regret that Ms Esponda Espinosa was unable to participate in its work this year.

4. Ms Robyn Layton, QC, informed the Committee that she would not seek a renewal of her mandate which was
due to expire at the end of the year. The Committee would like to express its deep appreciation for the outstanding manner
in which she carried out her duties during her 15 years of service on the Committee and, in particular, commends her
warmly for the excellent and inspired way in which she carried out the important and exacting task of leading the
Committee during the five years she served as Chairperson of the Committee.

5. During its session, the Committee welcomed Mr Raymond Ranjeva, nominated by the Governing Body at its
302nd Session (June 2008).

6. The Committee was deeply saddened to learn of the deaths of three of its former members. Mr Semion
Aleksandrovich Ivanov (Russian Federation, member of the Committee from 1981 to 1993) devoted most of his
professional life to the Institute of State and Law of the Academy of Sciences of the Russian Federation and, through his
deep knowledge of Russian and international labour law, became the First President of the Russian Society of Labour Law
and Social Security. Mr Antti Suviranta (Finland, member of the Committee from 1984 to 1993), was both professor of
labour law and a high-level magistrate, exercising important functions as President of the Supreme Court of Finland. Mr
Toshio Yamaguchi (Japan, member of the Committee from 1991 to 2002), was professor of law and a specialist in
industrial relations, with a wealth of knowledge of comparative law. The Committee wishes to express its profound
recognition of the outstanding contribution to its work demonstrated by these three former members as well as their
devotion and competence in the service of social justice and international labour standards at both the national and
international levels.

7. In accordance with the decision taken by the Committee at its 78th Session (November—December 2007), the
mandate of Ms Bellace as Chairperson of the Committee took effect at the beginning of its present session. The
Committee re-elected Mr Al-Fuzaie as Reporter.

Working methods

8. The Committee has in recent years undertaken a thorough examination of its working methods. In order to guide
this reflection on working methods efficiently, a subcommittee was set up in 2001. The mandate of the subcommittee
includes examining the working methods of the Committee and any related subjects, in order to make appropriate
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recommendations to the Committee. ' The subcommittee met on three occasions between 2002 to 2004. During its
sessions in 2005 and 2006, issues relating to its working methods were discussed by the Committee in plenary sitting. The
subcommittee met once again in 2007.

9. This year the subcommittee met under Mr Yokota, the Chairperson, who was re-elected to that function by the
Committee. Following consideration of the recommendations made by the subcommittee, the Committee agreed on the
following:

(1) The question of the measures to be taken to help governments follow-up on the comments of the Committee of
Experts was examined once again with a view to supplementing the measures adopted in recent years. The
Committee therefore gave instructions to the secretariat that, as appropriate and taking into account the length and
substance of the comments, an indication should henceforth be given of the urgency of the issues raised by the
Committee so that governments could better prioritize the action to be taken on all of the comments that they receive
concerning the application of ratified Conventions.

(2) The Committee, during its 78th Session (November—December 2007), decided to develop a process of identifying
and highlighting examples of “good practices” in countries which come to its attention in the course of reviewing
and assessing compliance by member States with Conventions. This process is seen as being beneficial to member
States as “good practices” could serve as inspiration for governments and/or as models for the emulation of similar
practices. This year, the Committee gave specific consideration to the criteria that it will apply to identify “good
practices”. These criteria are set out at paragraph 58 of the Committee’s General Report.

(3) The Committee was informed by the secretariat of the discussions held at the 303rd Session (November 2008) of the
Governing Body on the implications of the ILO Declaration on Social Justice for a Fair Globalization adopted by the
International Labour Conference at its 97th Session (May—June 2008). In particular, explanations were provided on
its possible implications for the General Survey and the new format of the questionnaire under article 19 of the
Constitution, adopted on an experimental basis for the next General Survey on employment, as well as the possible
implications of the 2008 Declaration for the reports requested under article 22 of the Constitution. The Committee
set up a working group, composed of five of its members, to assist the Office in the preparation of the next article 19
questionnaire that would be submitted to the Governing Body at its 304th Session (March 2009). On the basis of the
discussions held by this working group during the session of the Committee of Experts, the Committee provided
guidance to the Office for the preparation of the aforementioned article 19 questionnaire. The Committee will
continue to contribute to the revision of the article 22 report forms and will, as appropriate, provide guidance on the
preparation of future article 19 questionnaires through the members who have initial responsibility for the respective
Conventions.

(4) With respect to the other matters raised by the Committee on the Application of Standards at the 97th Session (May—
June 2008) of the International Labour Conference, the Committee agreed: (1) new arrangements to enhance the
visibility of cases that the Committee decides warrant the insertion of special notes (see paragraphs 45, 46 and 47 of
the General Report); (2) to shorten the section of its General Report dealing with collaboration with other
international organizations and functions relating to other international instruments to focus on its own interaction
with other international bodies (section IV of the present General Report); and (3) to invite the Office to expand the
country profiles set out in the information document on ratifications and standards-related activities.

Relations with the Conference Committee
on the Application of Standards

10. A spirit of mutual respect, cooperation and responsibility has consistently prevailed in the Committee’s
relations with the International Labour Conference and its Committee on the Application of Standards. The Committee of
Experts takes the proceedings of the Conference Committee on the Application of Standards into full consideration, not
only in respect of general matters concerning standard-setting activities and supervisory procedures, but also in particular
of specific matters concerning the way in which States fulfil their standards-related obligations. In this context, the
Committee again welcomed the participation of Ms Layton, QC, as an observer in the general discussion of the Committee
on the Application of Standards of the 97th Session (May—June 2008) of the International Labour Conference. It noted the
request by the Conference Committee for the Director-General to renew this invitation for the 98th Session (June 2009) of
the Conference. The Committee of Experts accepted this invitation.

11. The Chairperson of the Committee of Experts once again invited the Employer and Worker Vice-Chairpersons
of the Committee on the Application of Standards of the 97th Session of the International Labour Conference (Mr Edward
Potter and Mr Luc Cortebeeck, respectively) to participate in a special sitting of the Committee at its present session. Both
accepted this invitation and discussed matters of mutual interest with the Committee.

12. The special sitting addressed two issues: matters of common interest; and the implications of the ILO
Declaration on Social Justice for a Fair Globalization (the 2008 Declaration) for the work of both Committees with regard

! The subcommittee comprises a core group but its meetings are open to any other member of the Committee wishing to
participate.
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to General Surveys. On the first issue, information was exchanged on the examinations by both Committees of their
respective working methods, and particularly the identification by the Committee of Experts of cases in which
governments are required to provide full particulars to the Conference (the so-called “double footnotes”) and the
selection by the Conference Committee of individual cases relating to the application of ratified Conventions. Second, an
exchange of views took place on the recent decisions taken by the Governing Body concerning General Surveys within the
framework of the follow-up to the 2008 Declaration. It was emphasized that the current authoritative value of the General
Surveys should be preserved. At the same time, it was recognized that the new approach could open many possibilities to
increase the impact of the standards system, in particular by providing a holistic view of national situations and a clearer
understanding of gaps in law and practice concerning the implementation of international labour standards as well as gaps
in standard-setting action. In this context, and in order to optimize the work of both Committees in relation to future

General Surveys, it was also acknowledged that certain aspects of their respective organization of work would have to be
reviewed.
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ll. Compliance with obligations

Follow-up to cases of serious failure by member States to
fulfil reporting and other standards-related obligations
mentioned in the report of the Committee on the Application
of Standards

13. The Committee recalls that, at the instigation of the Committee on the Application of Standards at the 93rd
Session (June 2005) of the International Labour Conference, the two committees, with the assistance of the Office,
strengthened the follow-up given to cases of serious failure by member States to fulfil reporting and other standards-
related obligations with a view, in so far as possible, to identifying more accurately the difficulties underlying these
failures and enabling appropriate solutions to be identified. As both committees have recalled on numerous occasions,
such failures hinder the functioning of the supervisory system, which is based primarily on the information provided by
governments in their reports. Cases of failure to fulfil reporting obligations therefore have to be given the same level of
attention as those relating to the application of ratified Conventions.

14. The Committee notes the discussions held in the Committee on the Application of Standards at the 97th Session
(May—June 2008) of the International Labour Conference, with particular reference to the general discussion and the
discussions and conclusions of the special sitting on cases of serious failure by member States to fulfil their reporting and
other standards-related obligations. It notes in particular that the members of the Conference Committee as a whole
recalled that both the sending of the majority of reports late and the decrease in the total number of reports received
jeopardize the functioning and credibility of the supervisory system.

15. The Committee was informed that, to follow up on the discussions of the Conference Committee, the Office
sent targeted letters to the 55 member States mentioned in the relevant paragraphs of the report of the Conference
Committee concerning their failure to fulfil the respective obligations (there were 45 such member States in 2007, 49 in
2006 and 53 in 2005). Although 32 of these 55 member States had already been mentioned for the same failures in the
2007 report of the Conference Committee (and even, in some cases, in the 2005 and 2006 reports), it is nevertheless the
case that some of them have made significant progress in resolving most of the shortcomings for which they were
mentioned. The technical assistance activities undertaken in the context of this individualized follow-up were continued
through a close coordination between all the Office units concerned. The standards specialists in subregional offices, who
play a crucial role in this respect, have continued to provide assistance and advice to each of the countries concerned. In
addition, practical steps were taken this year to ensure an individualized follow-up, both before the session of the
Conference, based on the report of the Committee of Experts, and after its session, on the basis of the report of the
Conference Committee. Measures have also been taken on a systematic basis, where appropriate, to include issues relating
to the sending of reports into the ILO’s broader technical cooperation programmes. The work of the two Committees have
accordingly contributed to determining the priorities of the technical assistance provided. The external offices were
accordingly invited to contact on a priority basis the 32 member States confronted with persistent difficulties: 20 of them
have received Office technical assistance since the Conference, or will do so very shortly.

16. The information available this year (discussions of the Committee on the Application of Standards, information
from external offices) confirms the Committee’s observation in its last report that the difficulties most commonly
experienced by member States in fulfilling their obligations are of an institutional nature. These difficulties are caused
both by the lack of resources of the authority principally responsible for sending reports (inadequate staff numbers or staff
with little knowledge of reporting procedures, frequent staff movements requiring renewed assistance from the Office) and
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inadequate coordination between this authority and the other authorities required to contribute to the reports, or a lack of
clarity in the allocation of responsibilities. Other difficulties were reported by governments, including a lack of
translations of documents relating to international labour standards in their national language or the small size of certain
units responsible for reporting, and therefore their limited financial and human resources. This latter difficulty affects,
amongst others, the authorities of non-metropolitan territories, whose difficulties were specifically noted by the
Committee in its previous report. In isolated cases, even authorities with more significant resources may indicate that they
are unable to cope with both the sending of reports and other significant tasks. Finally, less frequently, the difficulties can
be explained by more deep-rooted reasons relating to national circumstances which prevent the provision of any
information on the application of international labour standards and the implementation of technical assistance activities.

17. The Committee notes that, certain of the 55 member States referred to above have, frequently with the
assistance of the Office, fulfilled their reporting and other standards-related obligations, in full or in part, since the end of
the session of the Conference. In this respect, as it has done systematically for the past three years, the Committee wishes
firstly to welcome the action taken by the member States to make up the accumulated backlog in the sending of reports by
submitting all the reports due. * It also welcomes the fact that other member States have made use of the period between
the Conference and the present session of the Committee of Experts to make up in part for their failings. > Furthermore,
the Committee has been informed that, in view of the efforts made to raise awareness of the importance of the sending of
reports by the two Committees, and supplemented by the Office’s follow-up, almost all the member States concerned have
taken initiatives to overcome their difficulties and that it is rare to find that no action has been taken on the matter. The
Committee wishes to note in particular the support provided by certain governments to non-metropolitan territories for the
preparation of reports, following the appeal made by the two Committees. Such action to raise the awareness of member
States is important as it appears to generate among the governments concerned the necessary will to overcome the
difficulties, which is indispensable if technical assistance activities are to be undertaken successfully. It could be at the
origin of the rise in the total number of reports received this year.*

18. The Committee reminds governments that they are required to comply with all the reporting and other
standards-related obligations that they accept upon becoming Members of the Organization. Compliance with these
obligations is essential for dialogue between the supervisory bodies and member States on the effective implementation of
ratified Conventions. Governments that request technical assistance may benefit from it, yet such assistance can only be
useful and adapted to national circumstances if governments are prepared to inform the Office of their specific problems
and have the will to adopt lasting solutions. The Committee hopes that the Office will maintain the sustained technical
assistance that it has been providing to member States for four years, and without which the difficulties encountered could
not be overcome in the long term. Finally, the Committee welcomes the good collaboration that it maintains with the
Committee on the Application of Standards on this matter of mutual interest which is essential to the proper discharge of
their respective tasks.

A. Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

19. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States and that have been declared applicable to non-metropolitan
territories.

20. In accordance with the procedure adopted by the Governing Body in November 2001 and March 2002,
particularly with a view to facilitating the collection of information on related subjects at the national level, requests for
reports on Conventions covering the same subject are grouped together and addressed simultaneously to each country. ® In
addition, in the case of the 12 fundamental and priority Conventions, as well as for certain other groups of Conventions
containing a large number of instruments, reports are requested, with a view to balancing their submission, in accordance
with the English alphabetical order, the first year by member States beginning with the letters A to J, and the second year

% Traq, Tajikistan and Uzbekistan.

? Albania (submission of first report on Convention No. 171 due since 2006), Antigua and Barbuda (submission of first reports
on Conventions Nos 122, 131, 135, 142, 144, 150, 151, 154, 155 and 158 due since 2004 and first report on Convention No. 100 due
since 2005), Bolivia (submission of some of the reports due), Georgia (submission of first report on Convention No. 163 due since
2006), Kyrgyzstan (submission of first report on Convention No. 133 due since 2005), Nigeria (submission of first reports on
Conventions Nos 137, 178 and 179 due since 2006), Solomon Islands (submission of some of the reports due), Tajikistan (submission
of some of the reports due), (United Kingdom (St Helena) (submission of some of the reports due). The following countries have since
replied to all or the majority of the Committee’s comments: Afghanistan, Ethiopia, France (Réunion), Haiti, Jamaica, Lesotho,
Malaysia (Sabah), Mali, Mongolia, Seychelles, Sudan, Tajikistan and Zambia.

* See paragraph 24 of the present report. The Committee’s observations concerning compliance with reporting obligations by
certain member States and information concerning the submission of the instruments adopted by the Conference to the competent
authorities are contained in Part II of the report.

> Documents GB.282/LILS/5, GB.282/8/2, GB.283/LILS/6 and GB.283/10/2.

® Information concerning requests for reports by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.
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by those whose names begin with the letters K to Z, or the converse ' (for a list of Conventions grouped by subject see
page v).

21. The Committee also had before it reports especially requested from certain governments on other Conventions
for one of the following reasons:

(a) afirst detailed report was due after ratification;

(b) important discrepancies had previously been noted between national law or practice and the Conventions in
question;

(c) reports due for the previous period had not been received or did not contain the information requested;
(d) reports were expressly requested by the Conference Committee on the Application of Standards.
The Committee also had before it a number of reports that it was unable to examine at its previous session.

22. In some cases, reports are not accompanied by copies of the relevant legislation, statistical data or other
documentation necessary for their full examination. In cases where this material was not otherwise available, the Office,
as requested by the Committee, has written to the governments concerned asking them to supply the necessary texts to
enable the Committee to fulfil its tasks.

23. Appendix I of this report lists the reports received and not received, classified by country/territory and by
Convention. Appendix II shows, for each year in which the Conference has met since 1932, the number and percentage of
reports received by the prescribed date, by the date of the meeting of the Committee of Experts and by the date of the
session of the International Labour Conference.

Reports requested and received

24. A total of 2,517 reports were requested from governments on the application of Conventions ratified by
member States (article 22 of the Constitution). At the end of the present session of the Committee, 1,768 of these reports
had been received by the Office. This figure corresponds to 70.24 per cent of the reports requested, representing a clear
increase in relation to the previous year, when the figure was 65.04 per cent and the total number of reports requested was
lower than this year.

25. In addition, 351 reports were requested on Conventions declared applicable with or without modifications to
non-metropolitan territories (article 35 of the Constitution). Of these, 217 reports, representing 61.82 per cent, had been
received by the end of the Committee’s session, representing an important increase in relation to last year, when the figure
was 35.86 per cent.

26. The Committee firmly hopes that this increase in the number of reports received, which also includes reports
received under article 19 of the Constitution on the occupational safety and health instruments covered by the General
Survey,® is the beginning of a lasting positive trend. It requests governments and the Office to continue their respective
efforts in this respect. The Committee will continue to follow the issue closely and will specifically draw the attention of
the Conference Committee on the Application of Standards to it, where necessary.

Compliance with reporting obligations

27. Most of the governments from which reports were due on the application of ratified Conventions have supplied
most or all of the reports requested (see Appendix I). However, no reports due have been received for the past two or more
years from the following 11 countries: Cape Verde, Denmark (Facroe Islands), Guinea, Guinea-Bissau, Lao People’s
Democratic Republic, Sierra Leone, Somalia, United Republic of Tanzania (Zanzibar), Togo, Turkmenistan, United
Kingdom (Anguilla), United Kingdom (British Virgin Islands) and United Kingdom (Falkland Islands (Malvinas)). In
addition, all or the majority of the reports due this year have not been received from the following 40 countries: Armenia,
Barbados, Belize, Bolivia, Botswana, Burundi, Chad, Comoros, Céte d’Ivoire, Czech Republic, Denmark
(Greenland), Dominica, Equatorial Guinea, Eritrea, France (French Southern and Antarctic Territories), Gambia,
Guyana, Hungary, Islamic Republic of Iran, Ireland, Liberia, Malta, Namibia, Netherlands (Aruba), Nicaragua,
Nigeria, Norway, Panama, Rwanda, Saint Kitts and Nevis, Saint Lucia, Sao Tome and Principe, Solomon Islands,
Tajikistan, United Republic of Tanzania, United Republic of Tanzania (Tanganyika), Thailand, The former
Yugoslav Republic of Macedonia, Uganda, United Kingdom (Isle of Man), United Kingdom (St Helena) and
Vanuatu.

28. The Committee urges the governments of these countries to make every effort to supply the reports requested
on ratified Conventions. As it emphasized in paragraph 16 above, the Committee is aware that where no reports have been
sent for some time, it is likely that administrative or other problems are preventing the government concerned from
fulfilling its obligations under the ILO Constitution. In this respect, the Committee is bound to recall the importance of the
assistance provided by the Office, in particular through the specialists on international labour standards in the subregional
offices, in helping the governments concerned to overcome these difficulties.

" Information concerning the regular reporting schedule by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/schedules/index.cfm.

¥ See paragraph 98 of the General Report.
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Late reports

29. The reports due on ratified Conventions should be sent to the Office between 1 June and 1 September of each
year. Due consideration is given, when setting this date, to the time required to translate the reports, where necessary, to
conduct research into legislation and other documents necessary for the examination of reports and legislation.

30. The Committee observes that by 1 September 2008, the proportion of reports received was 32.4 per cent,
compared with 34.2 per cent at its previous session, this latter percentage, as the Committee emphasized, represented a
clear increase, as this proportion had remained below 30 per cent of the total reports due for many years. Nevertheless, the
number of reports received in time is still fairly low, even though efforts are made by a given number of member States to
submit them in time. The Committee is therefore bound to recall that the supervisory system can function adequately only
if reports are communicated in due time. This is particularly true in the case of first reports or reports on Conventions
where there are serious or continuing discrepancies, which the Committee has to examine in greater depth. The Committee
firmly hopes that the Office will continue to provide technical assistance to help member States send more reports by 1
September.

31. Furthermore, the Committee notes that a number of countries sent some or all of the reports due by 1
September 2007 on ratified Conventions during the period between the end of the Committee’s December 2007 session
and the beginning of the May—June 2008 session of the International Labour Conference, or even during the Conference. ’
The Committee emphasizes that this practice also disturbs the regular operation of the supervisory system and makes it
more burdensome. It wishes to provide herein the list of countries which followed this practice in 2007—08, as requested
by the Conference Committee on the Application of Standards: Angola (Convention No. 29); Antigua and Barbuda
(Conventions Nos 14, 17, 87, 98, 138); Armenia (Conventions Nos 111, 176); Bahamas (Conventions Nos 26, 29);
Belize (Conventions Nos 81, 94, 95, 138, 141, 154); Brazil (Conventions Nos 122, 160, 168); Cambodia (Convention
No. 138); Central African Republic (Convention No. 6); Chad (Conventions Nos 87, 98, 100, 111, 182); China — Hong
Kong Special Administrative Region (Conventions Nos 97, 98); Congo (Conventions Nos 6, 11, 13, 26, 29, 81, 87, 95,
98, 100, 105, 111, 119, 138, 152, 182); Cyprus (Conventions Nos 97, 143, 183); Democratic Republic of the Congo
(Conventions Nos 11, 26, 27, 87, 98, 100, 102, 111, 118, 138, 182); Denmark (Convention No.152); Djibouti
(Conventions Nos 19, 24, 37, 87, 100, 111, 125, 126, 138, 144, 182); Equatorial Guinea (Convention No. 111); Estonia
(Conventions Nos 12, 19, 27, 81, 87, 100, 111, 122); Fiji (Convention No. 169); France (Conventions Nos 87, 88, 96, 97,
98, 152); France — French Guiana (Conventions Nos 5, 6, 12, 17, 19, 24, 29, 35, 36, 37, 38, 42, 81, 95, 105, 124, 144);,
France — Guadeloupe (Conventions Nos 12, 17, 19, 24, 42, 87, 98, 100, 111, 115, 144); France — Martinique
(Conventions Nos 5, 6, 10, 12, 17, 19, 24, 35, 36, 37, 38, 42, 81, 87, 94, 95, 100, 105, 111, 123, 124, 129, 131, 144),
France — Réunion (Convention No. 144); France — St Pierre and Miquelon (Conventions Nos 12, 17, 19, 24, 42, 87,
98, 100, 111, 122, 144); Gambia (Convention No. 29); Hungary (Convention No. 24); Iraq (Conventions Nos 13, 22,
23,42,94, 95, 98, 100, 108, 115, 120, 136, 147, 167); Kiribati (Conventions Nos 87, 98); Liberia (Conventions Nos 29,
87, 98); Malawi (Conventions Nos 29, 97, 105, 138, 182); Malaysia (Conventions Nos 29, 81, 95, 123, 138, 182);
Malaysia — Sabah (Conventions Nos 94, 97); Malaysia — Sarawak (Conventions Nos 19, 94); Malta (Conventions Nos
32,717,778, 95,124, 131); Mongolia (Convention No. 29); Netherlands — Netherlands Antilles (Conventions Nos 10, 29,
33, 90, 94, 95, 105); Nigeria (Conventions Nos 26, 29, 81, 95, 105, 111); Pakistan (Convention No. 32); Panama
(Conventions Nos 81, 94); Papua New Guinea (Conventions Nos 26, 27, 29, 99, 105, 138, 182); Peru (Conventions Nos
26,27,29,59,71,77,78, 79, 81, 90, 99, 105, 138, 152); San Marino (Conventions Nos 98, 100, 111, 119, 138, 142, 144,
148, 150, 151, 154, 156, 159, 161); Senegal (Conventions Nos 6, 10, 13, 26, 95, 102, 120, 121, 182); Seychelles
(Convention No. 155); Slovakia (Conventions Nos 27, 182); Slovenia (Conventions Nos 27, 29, 32, 81, 90, 97, 105, 129,
131, 138, 143, 173); United Republic of Tanzania (Convention No. 94); Uganda (Conventions Nos 17, 138, 162, 182);
United Kingdom — Bermuda (Conventions Nos 10, 29, 59, 94, 105); United Kingdom — Gibraltar (Conventions Nos
29, 59, 81, 87, 100); Uzbekistan (Conventions Nos 29, 98, 100, 105, 111, 122).

Supply of first reports

32. A total of 94 of the 164 first reports due on the application of ratified Conventions were received by the time
that the Committee’s session ended, compared to last year when 118 of the 212 first reports due had been received.
However, a number of countries have failed to supply first reports, some of which are more than a year overdue. Thus,
certain first reports on ratified Conventions have not been received for a certain number of years from the following 16
member States:

- since 1992 — Liberia (Convention No. 133);

—  since 1994 — Kyrgyzstan (Convention No. 111);

—  since 1998 — Equatorial Guinea (Conventions Nos 68, 92);

- since 1999 — Turkmenistan (Conventions Nos 29, 87, 98, 100, 105, 111);

% For the reports received and not received by the end of the Conference, see report of the Committee on the Application of
Standards, Part Two, 11, Appendix I (Provisional Record No. 19, 97th Session, ILC, 2008). See also information on article 22 reports
requested and received on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.
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—  since 2002 — Gambia (Conventions Nos 105, 138), Saint Kitts and Nevis (Conventions Nos 87, 98), Saint Lucia
(Convention No. 182);

—  since 2003 — Dominica (Convention No. 182), Gambia (Convention No. 182);

- since 2004 — Antigua and Barbuda (Conventions Nos 161, 182), Dominica (Conventions Nos 144, 169), The
former Yugoslav Republic of Macedonia (Convention No. 182);

— since 2005 — Liberia (Conventions Nos 81, 144, 150, 182);

—  since 2006 — Dominica (Conventions Nos 135, 147, 150), Kyrgyzstan (Conventions Nos 17, 184); and

- since 2007: Armenia (Conventions Nos 14, 150, 160, 173); Chad (Convention No. 138); Lao People’s Democratic
Republic (Conventions Nos 138, 182); Saint Kitts and Nevis (Convention No. 138); Sao Tome and Principe

(Conventions Nos 135, 138, 151, 154, 155, 182, 184); Seychelles (Conventions Nos 73, 144, 147, 152, 161, 180);
Tajikistan (Convention No. 182) and The former Yugoslav Republic of Macedonia (Convention No. 144).

33. The Committee, like the Conference Committee on the Application of Standards, wishes to emphasize the
importance of first reports. They provide the basis on which the Committee makes its initial assessment of the observance
of ratified Conventions by member States. The Committee urges the governments concerned to make a special effort to
supply these reports.

Replies to the comments of the supervisory bodies

34. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee. The majority of governments have provided the replies requested. In accordance with the established practice,
the Office has written to all the governments which failed to provide such replies requesting them to supply the necessary
information. Of the 35 governments to which such letters were sent, only five have provided the information requested.

35. The Committee regrets that there are still many cases of failure to reply to its comments in which, either:
(a) ofall the reports requested from governments, no reply has been received; or

(b) the reports received contained no reply to most of the Committee’s comments (observations and/or direct requests),
and/or did not reply to the letters sent by the Office.

36. In all, there were 519 cases of no response (concerning 46 countries).'” There were 555 such cases (concerning
49 countries) last year. Under these conditions, the Committee is bound to repeat the observations or direct requests
already made on the Conventions in question.

37. The failure of the governments concerned to fulfil their obligations considerably hinders the work of the
Committee of Experts and that of the Conference Committee on the Application of Standards. The Committee cannot
overemphasize the importance of ensuring the dispatch of the reports and replies to its comments.

10 Barbados (Conventions Nos 97, 98, 100, 102, 105, 111, 118, 122, 128, 138, 144, 147, 172, 182); Belize (Conventions Nos 14,
29, 89, 97, 98, 100, 105, 111, 115, 140, 150, 151, 155, 156, 182); Bolivia (Conventions Nos 1, 14, 19, 20, 30, 77, 78, 81, 89, 95, 96,
102, 103, 106, 117, 118, 121, 122, 124, 128, 129, 130, 131, 136, 156); Botswana (Conventions Nos 98, 138, 144, 182); Burundi
(Conventions Nos 14, 29, 52, 81, 89, 101, 105, 138, 182); Cape Verde (Conventions Nos 17, 19, 29, 81, 87, 98, 100, 111, 118, 182);
Chad (Conventions Nos 14, 29, 41, 81, 100, 105, 111, 132, 144, 182); Congo (Conventions Nos 29, 81, 87, 89, 98, 105, 138, 149, 152,
182); Céte d’Ivoire (Conventions Nos 3, 14, 29, 41, 52, 81, 110, 129, 182); Czech Republic (Conventions Nos 1, 14, 111, 132, 140,
171, 182); Denmark: Faeroe Islands (Conventions Nos 14, 106); Denmark: Greenland (Conventions Nos 14, 106); Dominica
(Conventions Nos 14, 19, 26, 29, 81, 95, 105, 138); Equatorial Guinea (Conventions Nos 1, 29, 30, 87, 98, 100, 103, 105, 138, 182);
France: French Southern and Antarctic Territories (Conventions Nos 98, 111); France: St Pierre and Miquelon (Conventions
Nos 14, 100, 106, 111, 129, 149); Gambia (Conventions Nos 87, 98, 100, 111); Guinea (Conventions Nos 3, 26, 29, 81, 87, 89, 90, 94,
95,98, 99, 105, 111, 113, 115, 117, 118, 119, 121, 122, 132, 134, 136, 138, 140, 142, 143, 144, 148, 149, 150, 152, 156, 159, 182);
Guinea-Bissau (Conventions Nos 12, 14, 17, 18, 19, 29, 81, 89, 98, 105, 106, 111); Guyana (Conventions Nos 19, 29, 42, 81, 97, 100,
111, 129, 137, 138, 140, 142, 144, 149, 172, 175, 182); Hungary (Conventions Nos 14, 81, 105, 129, 132, 138, 140, 142, 182, 183);
Islamic Republic of Iran (Conventions Nos 14, 19, 29, 95, 106); Ireland (Conventions Nos 14, 81, 98, 122, 132, 138, 144, 172, 177,
178, 179, 180, 182); Kyrgyzstan (Conventions Nos 14, 52, 77, 78, 79, 81, 87, 95, 98, 100, 122, 124, 148, 149); Lao People’s
Democratic Republic (Conventions Nos 4, 29); Liberia (Conventions Nos 22, 53, 55, 58, 92, 105, 111, 112, 113, 114, 133, 147);
Malta (Conventions Nos 1, 14, 32, 87, 98, 100, 106, 111, 117, 132, 149); Namibia (Conventions Nos 98, 111, 144, 158); Netherlands:
Aruba (Conventions Nos 14, 87, 89, 94, 106, 122, 140, 142, 144); Nicaragua (Conventions Nos 3, 4, 87, 98, 100, 110, 111, 117, 122,
140, 142, 144); Nigeria (Conventions Nos 8, 19, 32, 81, 87, 94, 97, 98, 100, 123, 138, 144, 182); Norway (Conventions Nos 30, 94,
100, 111, 144, 149, 169); Panama (Conventions Nos 3, 17, 30, 87, 89, 98, 100, 107, 110, 111, 117, 122); Papua New Guinea
(Conventions Nos 87, 98, 100, 103, 111, 122, 138, 158); Paraguay (Conventions Nos 81, 89, 99, 100, 111, 120, 122, 169); Russian
Federation (Conventions Nos 81, 100, 103, 106, 122, 142, 149, 156); Rwanda (Conventions Nos 12, 14, 17, 87, 89, 94, 98, 100, 111,
132); Saint Kitts and Nevis (Conventions Nos 29, 100, 105, 111, 144, 182); Saint Lucia (Conventions Nos 14, 87, 97, 98, 100, 101,
108, 111); Sao Tome and Principe (Conventions Nos 87, 98, 100, 106, 111, 144); Sierra Leone (Conventions Nos 17, 26, 29, 59, 81,
87, 94, 95, 98, 99, 100, 101, 111, 125, 126, 144); Solomon Islands (Conventions Nos 14, 26, 29, 81, 94, 95); United Republic of
Tanzania (Conventions Nos 87, 98, 105, 140, 142, 144, 149); Thailand (Conventions Nos 14, 100, 122, 182); The former Yugoslav
Republic of Macedonia (Conventions Nos 87, 98, 135); Togo (Conventions Nos 26, 29, 87, 100, 105, 111, 138, 143, 144, 182);
Uganda (Conventions Nos 11, 26, 94, 95, 98, 122, 123, 124, 143, 144, 158); United Kingdom: Anguilla (Conventions Nos 8, 17, 22,
23, 26, 29, 59, 82, 94, 97, 99, 140); United Kingdom: Bermuda (Conventions Nos 17, 59, 82, 98); United Kingdom: British Virgin
Islands (Conventions Nos 26, 59, 82, 94, 97); United Kingdom: Falkland Islands (Malvinas) (Conventions Nos 59, 82); United
Kingdom: Gibraltar (Conventions Nos 59, 81, 82, 100); United Kingdom: St Helena (Conventions Nos 17, 29, 108).
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B. Examination of reports on ratified Conventions
by the Committee of Experts

38. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its normal practice, the Committee assigned to each of its members the initial
responsibility for a group of Conventions. Reports received early enough are sent to the members concerned in advance of
the Committee’s session. The members submit their preliminary conclusions on the instruments for which they are
responsible to the Committee in plenary sitting for discussion and approval. Decisions on comments are adopted by
consensus.

Observations and direct requests

39. In many cases, the Committee has found that no comment is called for regarding the manner in which a ratified
Convention has been implemented. In other cases, however, the Committee has found it necessary to draw the attention of
the governments concerned to the need to take further action to give effect to certain provisions of Conventions or to
supply additional information on given points. As in previous years, its comments have been drawn up in the form either
of “observations”, which are reproduced in the report of the Committee, or “direct requests”, which are not published in
the Committee’s report, but are communicated directly to the governments concerned. '

40. The Committee’s observations appear in Part II (sections I and II) of this report, together with a list under each
Convention of any direct requests. An index of all observations and direct requests, classified by country, is provided in
Appendix VII to the report.

Special notes

41. As in the past, the Committee has indicated by special notes at the end of the observations (traditionally known
as footnotes) the cases in which, because of the nature of the problems encountered in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report earlier than would otherwise have been the
case and, in some instances, to supply full particulars to the Conference at its next session in June 2009.

42. In order to identify cases for which it inserts special notes, the Committee uses the basic criteria described
below, while taking into account the following three general considerations. First, these criteria are indicative. In
exercising its discretion in the application of these criteria, the Committee may also have regard to the specific
circumstances of the country and the length of the reporting cycle. Second, these criteria are applicable to cases in which
an earlier report is requested, often referred to as a “single footnote”, as well as to cases in which the government is
requested to provide detailed information to the Conference, often referred to as a “double footnote”. The difference
between these two categories is one of degree. Finally, a serious case otherwise justifying a special note to provide full
particulars to the Conference (double footnote) might only be given a special note to provide an early report (single
footnote) when there has been a recent discussion of that case in the Conference Committee on the Application of
Standards.

43. The criteria to which the Committee has regard are the following:

—  the seriousness of the problem; in this respect, the Committee emphasizes that an important consideration is the
necessity to view the problem in the context of a particular Convention and to take into account matters involving
fundamental rights, workers’ health, safety and well-being, as well as any adverse impact, including at the
international level, on workers and other categories of protected persons;

— the persistence of the problem;

—  the urgency of the situation; the evaluation of such urgency is necessarily case-specific, according to standard human
rights criteria, such as life-threatening situations or problems where irreversible harm is foreseeable; and

—  the quality and scope of the government’s response in its reports or the absence of response to the issues raised by
the Committee, including cases of clear and repeated refusal on the part of a State to comply with its obligations.

44, At its 76th Session (November—December 2005), the Committee decided that the identification of cases in
respect of which a government is requested to provide detailed information to the Conference would be a two-stage
process: first, the expert initially responsible for a particular group of Conventions recommends to the Committee the
insertion of special notes; second, in light of all the recommendations made, the Committee will, after discussion, take a
final, collegial decision once it has reviewed the application of all the Conventions.

45. This year, under the present reporting cycle'” the Committee has requested early reports after an interval of
either one or two years, according to the circumstances, in the following cases:

" ILO: Handbook of procedures relating to international labour Conventions and Recommendations, Geneva, Rev., 2006. These
comments appear in the CD-ROM version of the ILOLEX database. This database is also available via the ILO web site
(www.ilo.org/normes).

12 After the first report, subsequent reports are requested every two years for fundamental and priority Conventions and every five
years for other Conventions (GB.258/6/19).
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List of the cases in which the Committee has requested early reports
after an interval of either one or two years:

State Conventions Nos
Algeria 42
Angola 17, 88
Argentina 169
Australia 42
Barbados 122, 144
Benin 143
Brazil 169
Cameroon 143
China - Hong Kong Special Administrative Region 97
Colombia 17,169
Comoros 99
Congo 95, 152
Democratic Republic of the Congo 102, 119
Djibouti 19, 26
Ecuador 81, 103, 152
El Salvador 107
France 88, 94, 96, 97, 102
Guatemala 1,169
Hungary 24

Israel 97

Italy 143
Japan 88
Madagascar 144
Malaysia — Peninsular Malaysia 19
Malaysia — Sabah 97
Mauritius 17,19
Mexico 169
Niger 95
Pakistan 144
Paraguay 95

Peru 44,169
Philippines 9%
Portugal 117
Russian Federation 126
Saint Kitts and Nevis 144

Sao Tome and Principe 18
Slovenia 97,143
Sri Lanka 103
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List of the cases in which the Committee has requested early reports

after an interval of either one or two years:

State Conventions Nos

Tunisia 107

Uganda 158

Uruguay 121

Bolivarian Republic of Venezuela 102, 111, 118, 121, 142, 158
Yemen 131

Zambia 103

Zimbabwe 99

46. The Committee has also requested governments to supply full particulars to the Conference at its next session

in June 2009 in the following cases:

List of the cases in which the Committee has requested to supply
full particulars to the Conference at its next session in June 2009:

State Conventions Nos
Belarus 87

Chile 35

Islamic Republic of Iran 111

Kuwait 111

Malaysia 138

Myanmar 87

Paraguay 87

Russian Federation 182

47. In addition, in certain cases, the Committee has requested governments to furnish detailed reports when
simplified reports would otherwise be due:

List of the cases in which the Committee has requested to furnish
detailed reports when simplified reports would otherwise be due:

State Conventions Nos
Croatia 162

Ghana 119

Paraguay 98

Sao Tome and Principe 87

Sudan 98

Uruguay 128

Bolivarian Republic of Venezuela 128, 130

Practical application

48. It is customary for the Committee to note the information contained in the governments’ reports allowing it to
appreciate the application of the Conventions in practice, such as information relating to judicial decisions, statistics and
labour inspection. The supply of this information is requested in almost all report forms, as well as the specific terms of

some Conventions.

49. The Committee notes that 347 reports received this year contain information on the practical application of
Conventions. Of these, 43 reports contain information on case law. The Committee also notes that 304 of the reports
contain information on statistics and labour inspection.

50. In the same way as the Committee on the Application of Standards of the 97th Session of the Conference
(May—June 2008), the Committee wishes to emphasize to governments the importance of submitting such information,
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since it is indispensable for completing the examination of national legislation and for helping the Committee to identify
the issues arising from real problems of application in practice. The Committee also wishes to encourage employers’ and
workers’ organizations to submit clear and up to date information on the application of the Conventions in practice.

Cases of progress

51. Following its examination of the reports supplied by governments, and in accordance with its standard practice,
the Committee refers in its comments to cases in which it expresses its satisfaction or interest at the progress achieved in
the application of the respective Conventions. Over the years, the Committee has developed a general approach, described
below, concerning the identification of cases of progress. First, the Committee emphasizes that an expression of progress
can refer to different kinds of measures. In the final instance, the Committee will exercise its discretion in noting progress
having regard in particular to the nature of the Convention, as well as to the specific circumstances of the country.

52. Since first identifying cases of satisfaction in its report in 1964, * the Committee has continued to follow the
same general criteria. The Committee expresses satisfaction in cases in which, following comments it has made on a
specific issue, governments have taken measures through either the adoption of an amendment to the legislation or a
significant change in the national policy or practice, thus achieving fuller compliance with their obligations under the
respective Conventions. The reason for identifying cases of satisfaction is twofold: to place on record the Committee’s
appreciation of the positive action taken by governments in response to its comments, and to provide an example to other
governments and social partners which have to address similar issues. In expressing its satisfaction, the Committee
indicates to governments and the social partners that it considers the specific matter resolved. In so doing, the Committee
must emphasize that an expression of satisfaction is limited to the particular issue at hand and the nature of the measure
taken by the government concerned. Therefore, in the same comment, the Committee may express satisfaction on a
particular issue, while raising other important issues which in its view have not been addressed in a satisfactory manner.
Further, if the satisfaction relates to the adoption of legislation, the Committee may also consider appropriate follow-up on
its practical application.

53. Asregards the visibility and impact that cases of progress may have, the Committee welcomed the discussion at
the Conference Committee on the Application of Standards at the 97th Session (May—June 2008) of the application of the
Labour Inspection Convention, 1947 (No. 81), in Sweden.

54. Details concerning these cases are to be found in Part II of this report and cover 49 instances in which measures
of this kind have been taken in 40 countries. The full list is as follows:

List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
governments of the following countries:

State Conventions Nos
Algeria 81

Argentina 138

Australia 42

Bahamas 17,103
Bangladesh 106

Belgium 111

Bulgaria 106

Burkina Faso 3

China — Hong Kong Special Administrative Region 97

Colombia 87
Croatia 162
Cyprus 105
Denmark 81
Djibouti 100
Ecuador 138

13 See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the International Labour
Conference.
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List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
governments of the following countries:

State Conventions Nos

Finland 128, 130

France 81, 158

Georgia 138

Honduras 138

Jordan 29, 81

Kenya 100, 138

Latvia 81

Liberia 87

Malaysia 98

Mauritius 94

Netherlands 98, 103

Nicaragua 138

Panama 98

Portugal 103, 132

Romania 14

Senegal 6, 120

Slovenia 129

Spain 87

Switzerland 173

Turkey 138

Uganda 17,105

Ukraine 111

United Kingdom - Isle of Man 180

United Kingdom — Jersey 98

Zambia 138

55. Thus the total number of cases in which the Committee has been led to express its satisfaction at the progress
achieved following its comments has risen to 2,669 since the Committee began listing them in its report.

56. Within cases of progress, the distinction between cases of satisfaction and cases of interest was formalized in
1979. '* In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that further
progress would be achieved in the future and regarding which the Committee would want to continue its dialogue with the
government and the social partners. This may include: draft legislation before parliament, or other proposed legislative
changes not yet forwarded or available to the Committee; consultations within the government and with the social
partners; new policies; and the development and implementation of activities within the framework of a technical
cooperation project or following technical assistance or advice from the Office. Judicial decisions, according to the level
of the court, the subject matter and the force of such decisions in a particular legal system would normally be considered
as cases of interest unless there was a compelling reason to note a particular judicial decision as a case of satisfaction. The
Committee may also note as cases of interest progress made by a State, province or territory in the framework of a federal
system. The Committee’s practice has developed to such an extent that cases in which it expresses interest may now also
encompass a variety of new or innovative measures which have not necessarily been requested by the Committee. The

4 See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of the International Labour
Conference.
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paramount consideration is that the measures contribute to the overall achievement of the objectives of a particular
Convention.

57. Details concerning the cases in question are to be found either in Part II of this report or in the requests
addressed directly to the governments concerned, and include 213 instances in which measures of this kind have been

adopted in 103 countries. The full list is as follows:

List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:

State Conventions Nos
Afghanistan 111

Albania 81, 138, 182

Algeria 81

Antigua and Barbuda 81

Argentina 81, 100, 111, 138, 182
Australia 87,98

Austria 81

Azerbaijan 103, 111, 129
Bahamas 103

Bangladesh 182

Barbados 81

Belarus 182

Belgium 100, 182

Belize 81, 97,100, 138
Benin 81, 138, 143, 182
Bolivia 29, 182

Bosnia and Herzegovina 81,111, 129

Brazil 97,100

Bulgaria 29, 32,111,182 183

Burkina Faso

29, 81,97,143,182

Burundi 42
Cambodia 138, 182
Canada 100, 111
Central African Republic 81

Chile 111, 138, 182
China — Macau Special Administrative Region 111, 182
Colombia 24, 81,138
Comoros 81

Congo 81

Costa Rica 182
Croatia 111

Cuba 81

Cyprus 81, 182

Democratic Republic of the Congo

26, 81, 98, 138, 182
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:

State Conventions Nos
Djibouti 88, 122

Ecuador 81, 97,100, 111, 138, 182
Egypt 81

El Salvador 29, 81,138, 182
Eritrea 138

Estonia 111, 182

Fiji 138,182

Finland 182

France 129

Gabon 182

Georgia 29, 138, 182
Germany 182

Ghana 103, 182

Grenada 138

Guatemala 182

Honduras 81, 108, 138, 169, 182
Hungary 17

India 81,122

Indonesia 182

Ireland 111

Italy 97,143

Jamaica 81,138, 182
Japan 81

Jordan 81,182

Kenya 29, 81,98, 142, 182
Kiribati 87,98

Korea, Republic of 111, 144
Kyrgyzstan 100

Latvia 3,81, 111
Lebanon 150

Lesotho 138, 182

Liberia 87

Madagascar 98

Mauritius 87,98

Mexico 87

Moldova, Republic of 81,98, 129

Nepal 98, 144
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:

State Conventions Nos
Netherlands 111

New Zealand 52

Nicaragua 138, 182

Norway 97,100, 111, 143
Pakistan 182

Panama 81, 107

Paraguay 169

Peru 29, 81,98, 138
Poland 101, 111, 129, 144
Portugal 29, 97,143

Qatar 81,138

Romania 1, 81,129
Rwanda 81

Senegal 10, 81, 182
Serbia 81

Slovakia 182

Slovenia 81,129, 143
South Africa 144

Sri Lanka 100, 111

Sudan 81

Syrian Arab Republic 81,129

Tanzania, United Republic of 98, 111

The former Yugoslav Republic of Macedonia 29

Turkey 81, 138, 155, 161, 182
Uganda 98, 162

United Arab Emirates 29, 81

United Kingdom 97

United Kingdom — Gibraltar 100

United Kingdom — Jersey 87,98

Uruguay 144

Yemen 81

Zambia 100, 103, 111, 122, 138, 182

Cases of good practices

58. In accordance with the

general criteria that it would apply
apply the two-stage process used

22

decision taken at its 78th Session (November—December 2007), the Committee will
henceforth highlight cases of good practices to enable governments to emulate these in advancing social progress and to
serve as a model for other countries to assist them in the implementation of ratified Conventions. At its 79th Session
(November—December 2008), the Committee, on the recommendation of its subcommittee on working methods, agreed on
to identify cases of good practices. This is set out below. The Committee also agreed to
by it for the identification of cases with respect to governments that are required to
supply full particulars to the Conference (the so-called “double footnotes™) and referred to in paragraph 44 above.
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59. In agreeing on the criteria for cases of good practices, the Committee noted that mere compliance with the
requirements of the Convention would not be sufficient as this is what the obligation of the member State requires. At the
same time, such an identification of a case of good practices does not in any way add to the obligations that member States
have under the Conventions they have ratified. The Committee also recognized that a certain caution would need to be
exercised in the identification of good practices so as to minimize the possibility that such practices might in hindsight be
viewed as unsatisfactory. Bearing in mind these aspects, the Committee agreed on the following three criteria, on the
understanding that they were indicative and not exhaustive. First, the practice should indicate a new approach to improve
or achieve compliance with the Convention and could be used as a model for other countries in implementing the
particular Convention. Second, the practice reflects an innovative or creative way of either implementing the Convention
or addressing difficulties which arise in its application. Third, recognizing that Conventions lay down minimum standards,
the practice provides an example of a country extending the application or coverage of the Convention to enhance the
objectives of the Convention, in particular where it contains flexibility clauses.

60. Details concerning the cases in question are to be found in Part II of this report. The full list is as follows:

List of the cases of good practices:
State Conventions Nos
Argentina 138
Belgium 111
Bulgaria 182
Cyprus 81
Denmark 81,122
Finland 122
France 122
India 122
Japan 122
Jordan 81

Cases in which the need for technical assistance
has been highlighted

61. The combination of the work of the supervisory bodies and the practical guidance given to member States
through technical cooperation and assistance has always been one of the key dimensions of the ILO supervisory system.
Further, since 2005, at the initiative of the Conference Committee on the Application of Standards, there has been
heightened attention given to the complementarity between the examination by the ILO supervisory bodies and the
Office’s technical assistance. As pointed out in paragraphs 1318 of the General Report, this has led to an enhanced follow-
up of cases of serious failure by member States to fulfil reporting and other standards-related obligations. In addition, the
Conference Committee has made more systematic references to technical assistance in its conclusions regarding individual
cases concerning the application of ratified Conventions. The aim of this strengthened combination between the work of
the supervisory bodies and the Office’s technical assistance is to provide an effective framework to member States for full
compliance with their standards-related obligations including in the implementation of the Conventions which they have
ratified.

62. In this context, the Committee has decided to highlight the cases for which, in the Committee’s view, technical
assistance would be particularly useful in helping member States to address gaps in law and in practice in the
implementation of ratified Conventions. Details of these cases can be found in Part II of the report of the Committee of
Experts. The full list is as follows:

List of the cases for which, technical assistance
would be particularly useful in helping member States:
State Conventions Nos
Angola 88, 122
Antigua and Barbuda 87,94
Armenia 94
Bangladesh 111
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Barbados 98, 102
Benin 81
Bolivia 1,14, 30, 98, 106

Bosnia and Herzegovina

122

Bulgaria 17

Burkina Faso 129, 170
Cambodia 87

Cape Verde 98, 100, 111
Central African Republic 94,122, 158
Colombia 169
Comoros 81

Congo 29, 152
Costa Rica 89
Democratic Republic of the Congo 94

Djibouti 81, 106, 122
Dominica 95
Dominican Republic 81

Ecuador 81,152
Egypt 81
Equatorial Guinea 87,98
Gabon 81

Ghana 107, 119
Grenada 81

Guinea 100, 111
Guinea-Bissau 18, 100, 111
Guyana 42,129
Haiti 14, 81
Indonesia 81, 105
Islamic Republic of Iran 29

Iraq 98

Kenya 81,129
Lebanon 98

Lesotho 138, 182
Malawi 81, 97, 100, 107
Malaysia 138, 182
Mali 100
Mauritania 87,98, 100, 111
Mauritius 100
Mozambique 87
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Niger 87

Panama 81,94
Paraguay 87,98, 169
Philippines 94

Romania 87,98
Russian Federation 87,98
Rwanda 98

Saint Vincent and the Grenadines 95

Sao Tome and Principe 18, 19, 98, 100
Saudi Arabia 89

Senegal 81, 87, 89, 144
Seychelles 87,98

Sierra Leone 17,100, 125, 144
Sri Lanka 100

Swaziland 87,98

Syrian Arab Republic 98, 100
Tajikistan 142

Trinidad and Tobago 87,98

Tunisia 87

Turkey 87,98

Uganda 162

United Arab Emirates 111

Yemen 81

Zambia 138

Questions concerning the application

of certain Conventions

63. A general observation, which appears as an introduction to the individual examination of reports due on the
application of the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87), deals with
the issue of the application of this Convention to the export processing zones’ (EPZ) workers.

64. A general observation, which appears as an introduction to the individual examination of reports due on the

application of the Minimum Age Convention, 1973 (No. 138), deals with the issue of light work activities that may be
undertaken by children.

65. A general observation, which appears as an introduction to the individual examination of reports due on the
application of the Termination of Employment Convention, 1982 (No. 158), deals with the application of this Convention.

66. A general observation, which appears as an introduction to the individual examination of reports due on the
application of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), addresses the issue of the establishment of
appropriate and effective mechanism for the consultation and participation of indigenous and tribal people regarding
matters that concern them.

67. A general observation, which appears as an introduction to the individual examination of reports due on the
application of the social security Conventions, deals with the application of these Conventions in the context of the global
financial crisis.

Comments made by employers’

and workers’ organizations

68. At each session, the Committee draws the attention of governments to the important role of employers’ and
workers’ organizations in the application of Conventions and Recommendations. Moreover, it highlights the fact that
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numerous Conventions require consultation with employers’ and workers’ organizations, or their collaboration in a variety
of measures. The Committee notes that almost all governments have indicated in the reports supplied under articles 19 and
22 of the Constitution the representative organizations of employers and workers to which, in accordance with article 23,
paragraph 2, of the Constitution, they have communicated copies of the reports supplied to the Office. However, the
Committee notes an increase this year in the number of governments which did not indicate in their reports the
representative organizations of employers and workers to which copies of the reports shall be communicated. It
emphasizes in this respect that, for the first time, it had to make an observation to two countries which had failed to
provide this indication for the third consecutive year."> The Committee hopes that in the future all of the governments
concerned will comply with this constitutional obligation.

69. Since its last session, the Committee has received 630 comments (compared to 532 last year), 57 of which were
communicated by employers’ organizations and 573 by workers’ organizations. The Committee recalls the importance it
attaches to this contribution by employers’ and workers’ organizations to the work of the supervisory bodies. This
contribution is essential for the Committee’s evaluation of the application of ratified Conventions in law and in practice.

70. Of the majority of the comments received, 596 relate to the application of ratified Conventions (see Appendix
II1). '° Some 352 of these comments relate to the application of fundamental Conventions and 244 concern the application
of other Conventions. Moreover, 34 comments concern reports provided by governments under article 19 of the
Constitution on the Occupational Safety and Health Convention, 1982 (No. 155), the Protocol of 2002 to the Occu7pationa1
Safety and Health Convention, 1981, and the Occupational Safety and Health Recommendation, 1981 (No. 164). '

71. The Committee notes that, of the comments received this year, 457 were transmitted directly to the Office
which, in accordance with the practice established by the Committee, referred them to the governments concerned for
comment. The Committee emphasizes that comments submitted by employers’ and workers’ organizations should be
received by the Office by 1 September at the latest to allow governments to have a reasonable time to respond, thereby
enabling the Committee to examine the issues in question at its session in November the same year. Comments received
later than 1 September will be examined by the Committee at its session the following year. In 173 cases, the governments
transmitted the comments with their reports, sometimes adding their own comments.

72. The Committee also examined a number of other comments by employers’ and workers’ organizations,
consideration of which had been postponed from its previous session because the comments of the organizations or the
replies of the governments had arrived just before, during or just after the session. It again had to postpone until its next
session the examination of a number of comments when they were received too close to or even during the Committee’s
present session, in particular to allow reasonable time for the governments concerned to make comments.

73. The Committee notes that in general the employers’ and workers’ organizations endeavoured to gather and
present elements of law and fact on the application in practice of ratified Conventions. The Committee recalls that it is
essential for the organizations, when referring specifically to the Convention or Conventions deemed relevant, to provide
detailed information that has real additional value with regard to the information provided by the governments and the
issues addressed in the Committee’s comments. Such information should help to update or renew the analysis of the
application of Conventions and emphasize real problems concerning application in practice. The Committee invites the
organizations interested to request technical assistance from the Office to this end.

74. At its 77th Session (November—December 2006), the Committee gave the following guidance to the Office as
to the usual procedure to be followed in determining the treatment of comments received from workers’ and employers’
organizations in a non-reporting year.

75. Where these comments simply repeat comments made in previous years, or refer to matters already raised by
the Committee, they will be examined in the normal two-year or five-year cycle, when the government’s report is due, and
there will be no request for a report outside that cycle. This procedure will also apply in the case of comments which
provide additional information on law and practice concerning matters already raised by the Committee, or on minor
legislative changes.

76. The position is different where the comments raise serious allegations of important acts of non-compliance with
particular Conventions. In this case, where the allegations appear sufficiently substantiated, there will be a request for the
government to reply to these allegations outside the normal cycle and the Committee will consider the comments in the
year in which they have been received. This procedure will also apply to comments referring to important legislative
changes, or to proposals which have a fundamental impact on the application of a Convention; and, further, to comments
which refer to minor, new legislative proposals or draft laws, not yet examined by the Committee, where its early
examination may assist the government at the drafting stage.

77. The aim of this guidance is to provide assistance and to achieve consistency in dealing with such comments.

13 See Part II of the present report, pp. 43—703.

1" An indication of the observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.

'7 See Report I1I (Part 1B) of the present report containing the General Survey.
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78. Part II of this report contains most of the observations made by the Committee on cases in which the comments
raised matters relating to the application of ratified Conventions. Where appropriate, other comments are examined in
requests addressed directly to the governments.

C. Submission of instruments adopted by the
Conference to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

79. In accordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution of the International Labour Organization:

(a) information on the steps taken to submit to the competent authorities the instruments adopted by the Conference at
its 95th Session (Convention No. 187 and Recommendations Nos 197 and 198) on 16 June 2006;

(b) information on the steps taken to submit to the competent authorities the instruments adopted by the Conference at
its 96th Session (Convention No. 188 and Recommendation No. 199) on 14 June 2007,

(c) replies to the observations and direct requests made by the Committee at its 78th Session (November—December
2007).

80. Appendix IV of Part Two of the report contains a summary indicating, where appropriate, the name of the
competent authority to which the instruments adopted by the Conference at its 95th and 96th Sessions were submitted and
the date of submission.

81. Other statistical information is to be found in Appendices V and VI of Part Two of the report. Appendix V,
compiled from information sent by governments, shows where each member State stands in terms of its constitutional
obligation of submission. Appendix VI shows the overall situation of instruments adopted since the 51st Session (June
1967) of the Conference. The statistical data in Appendices V and VI are regularly updated by the competent branches of
the Office and can be accessed via the Internet.

95th Session

82. The Promotional Framework for Occupational Safety and Health Convention (No. 187) and Recommendation
No. 197 and the Employment Relationship Recommendation (No. 198) were to be submitted to the competent authorities
within 12 months or, under exceptional circumstances, within 18 months of the closure of the session of the Conference,
that is by 16 June 2007 or 16 December 2007, respectively. In all, 26 governments out of the 178 member States
concerned have sent information on the steps taken in this regard: Australia, Austria, Azerbaijan, Belgium, Cyprus,
Cuba, Dominican Republic, Eritrea, Estonia, Finland, Grenada, Guyana, India, Republic of Moldova, Namibia,
Nicaragua, Netherlands, Peru, Serbia, Singapore, South Africa, Sweden, Switzerland, Trinidad and Tobago,
United States and Zimbabwe.

83. The Committee welcomes the entry into force on 20 February 2009 of Convention No. 187, following the
registration of seven ratifications (Cuba, Czech Republic, Finland, Japan, Republic of Korea, Sweden and United
Kingdom).

96th Session

84. At its 96th Session in May—June 2007, the Conference adopted the Work in Fishing Convention (No. 188) and
Recommendation No. 199. The 12-month period for submission to the competent authorities of Convention No. 188 and
Recommendation No. 199 ended on 14 June 2008, and the 18-month period on 14 December 2008. In all, 62 governments
out of the 178 member States concerned have sent new information on the steps taken in this regard: Armenia, Austria,
Bahrain, Belarus, Benin, Brazil, Bulgaria, Cameroon, China, Cyprus, Czech Republic, Denmark, Ecuador, Egypt,
Finland, France, Germany, Greece, Guatemala, Honduras, Hungary, Iceland, Islamic Republic of Iran, Israel,
Italy, Japan, Republic of Korea, Lebanon, Lithuania, Luxembourg, Malawi, Mauritania, Mauritius, Morocco,
Myanmar, Namibia, Netherlands, New Zealand, Nicaragua, Norway, Oman, Philippines, Poland, Romania, San
Marino, Saudi Arabia, Serbia, Singapore, Slovakia, Slovenia, South Africa, Spain, Switzerland, United Republic of
Tanzania, Thailand, Tunisia, Turkey, United Arab Emirates, United Kingdom, United States, Zambia and
Zimbabwe.

Cases of progress

85. The Committee notes with interest the information sent in 2008 by the Governments of Grenada, Namibia and
Peru. It welcomes the efforts made by these two Governments to make up for the significant delay in submission and thus
fulfil their obligation to submit to their parliamentary bodies the instruments adopted by the Conference over a number of
years.

Special problems

86. To facilitate the work of the Committee on the Application of Standards, this report only mentions the
governments which have not provided any information on submission to the competent authorities of instruments adopted
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by the Conference for at least the seven sessions held from May—June 2000 (i.e. from the 88th Session to the 95th Session
in May—June 2006). This time frame was deemed long enough to warrant inviting Government delegations to a special
sitting of the Conference Committee so that they could account for the delays in submission.

87. The Committee notes that at the closure of its 79th Session, on 12 December 2008, 50 governments are in this
category: Antigua and Barbuda, Bahrain, Bangladesh, Bosnia and Herzegovina, Burkina Faso, Cambodia, Cameroon,
Cape Verde, Central African Republic, Chad, Chile, Comoros, Congo, Cote d’Ivoire, Croatia, Democratic Republic of the
Congo, Djibouti, Dominica, Equatorial Guinea, Gambia, Georgia, Ghana, Guinea, Haiti, Ireland, Kazakhstan, Kenya,
Kiribati, Lao People’s Democratic Republic, Libyan Arab Jamahiriya, Mozambique, Nepal, Papua New Guinea,
Paraguay, Rwanda, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Senegal, Sierra Leone, Solomon
Islands, Somalia, Spain, Sudan, Tajikistan, The former Yugoslav Republic of Macedonia, Turkmenistan, Uganda,
Uzbekistan and Zambia.

88. The Committee is aware of the exceptional circumstances that have affected these countries for many years and
knows that they often lack the appropriate institutions to discharge the obligation of submission.

89. In this regard, the Committee previously noted its concern about the fact that by submitting and ratifying the
Worst Forms of Child Labour Convention, 1999 (No. 182), a very large number of governments avoided being placed in
the category of States that had not submitted any of the instruments adopted over the “last seven sessions” of the
Conference, even though they were significantly behind with regard to submission.

90. The present report shows that 50 governments have failed to provide information on the submission to the
competent authorities of the instruments adopted by the Conference over the seven sessions considered as the period of
reference in 2008 (i.e. from the 88th Session in May—June 2000 to the 95th Session in May—June 2006).

91. These countries have been identified in the observations published in this report and the instruments which
have not been submitted are indicated in the statistical appendices. The Committee therefore considers it useful to draw
the attention of these countries, listed in paragraph 87, to this matter so that they can immediately, as a matter of urgency,
take the appropriate measures to bring themselves up to date.

92. The Committee also hopes that the government authorities and the social partners in these countries will be the
first to benefit from the measures that the Office will take to assist them in the steps required for the rapid submission to
the legislative body of the pending instruments.

Comments of the Committee and replies from governments

93. As in its previous reports, the Committee makes individual observations, in section III of Part Two of this
report, on the points that should be brought to the special attention of governments. Observations are made in cases where
there has been no information for five or more sessions of the Conference. Furthermore, requests for additional
information on other points have been addressed directly to a number of countries (see list of direct requests at the end of
section III).

94. The Committee hopes that the 79 observations and 41 direct requests that it is addressing this year to
governments will enable them to better discharge their constitutional obligation of submission, thereby contributing to the
promotion of the standards adopted by the Conference.

95. As the Committee has already pointed out, it is important that governments send the information and
documents required by the questionnaire at the end of the Memorandum adopted by the Governing Body in March 2005.
The Committee must receive, for examination, a summary or a copy of the documents submitting the instruments to the
parliamentary bodies and be informed of the proposals made as to the action to be taken on them. The obligation of
submission is discharged only once the instruments adopted by the Conference have been submitted to the legislature and
the competent authorities have taken a decision on them. The Office has to be informed of this decision, as well as of the
submission of instruments to the competent authorities.

96. The Committee hopes to be able to note progress in this matter in its next report. It again reminds governments
that they may seek technical assistance from the ILO, particularly through the standards specialists in the field.

D. Instruments chosen for reports under
article 19 of the Constitution

97. In accordance with the decision taken by the Governing Body, '* governments were requested to supply reports
under article 19 of the Constitution on the Occupational Safety and Health Convention, 1981 (No. 155), the Protocol of
2002 to the Occupational Safety and Health Convention, 1981, and the Occupational Safety and Health Recommendation,
1981 (No. 164).

¥ Document GB.291/9(Rev.), para. 73.
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98. A total of 492 reports were requested and 262 were received. '° This represents 53.25 per cent of the reports
requested.

99. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the Constitution has been received from the following 21 countries: Cape
Verde, Democratic Republic of the Congo, Gambia, Guinea, Kyrgyzstan, Liberia, Russian Federation, Saint Kitts
and Nevis, San Marino, Sao Tome and Principe, Seychelles, Sierra Leone, Somalia, Tajikistan, The former
Yugoslav Republic of Macedonia, Timor-Leste, Togo, Turkmenistan, Uganda, Uzbekistan, Vanuatu.

100. The Committee once again urges governments to provide the reports requested so that its General Surveys
can be as comprehensive as possible. It hopes that the Office will supply all the necessary technical assistance to this end.

101. Part III of this report (issued separately as Report 111 (Part 1B)) contains the General Survey on occupational
safety and health. In accordance with the practice followed in previous years, the survey has been prepared on the basis of
a preliminary examination by a working party comprising three members of the Committee.

19 TILO: Report III (Part 1B), ILC, 97th Session, 2008.
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Illl. Highlights and major trends

102. In accordance with its decision at its 78th Session (November—December 2007),20 the Committee considers
that it is useful to draw attention to the following highlights and major trends in relation to topical issues arising from the
reports that it has examined this year.

103. As a preliminary note, the Committee wishes to highlight the adoption by the International labour Conference
at its 97th Session (May—June 2008) of the ILO Declaration on Social Justice for a Fair Globalization. The Committee
welcomes the reaffirmation of the decisive role that the ILO has to play in promoting and achieving progress and social
justice in the current context of globalization, and the particular importance of international labour standards for this
purpose. The Committee further notes the adoption by the Conference, also at its 97th Session, of a resolution on
strengthening the ILO’s capacity to assist its Members’ efforts to reach its objectives in the context of globalization, in
accordance with which “the provisions of the Declaration and its implementation should not duplicate the ILO’s existing
supervisory mechanisms, and ... its implementation should not increase the reporting obligations of member States”.21 In
the context of the discussion of its working methods, and also in the special sitting with the Vice-Chairpersons of the
Conference Committee on the Application of Standards, the Committee of Experts discussed the issue of the implications
of the 2008 Declaration mainly in relation to the General Surveys.

A. Sixtieth anniversary of the Freedom of Association and
Protection of the Right to Organise Convention, 1948
(No. 87)

104. In the 60th anniversary year of the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Committee of Experts wishes to emphasize the fundamental importance it attaches to
freedom of association as a core enabling right, essential to the meaningful attainment of all other rights at work. This has
been firmly anchored in the 2008 Declaration on Social Justice for a Fair Globalization, which highlights this right as
particularly important to the attainment of the four strategic objectives of the ILO. Respect for freedom of association at
the workplace goes hand in hand with respect for the basic civil liberties and human rights inherent to human dignity. Yet
the Committee regrets to observe that billions of workers in the world remain deprived of this fundamental right in law or
in practice. In the first instance, the Committee deeply regrets that Convention No. 87 lags behind as the least ratified of
the fundamental Conventions. Moreover, among the 33 member States that have not ratified this Convention, one can find
several of the most populous nations of the world. The Committee echoes the Director-General’s solemn call to all those
countries that have not yet ratified the Convention to make concerted efforts to do so by 2015, the proposed goal for the
universal ratification of the fundamental Conventions. Recognizing significant organizational deficits in law and in
practice for workers in export processing zones and for those making up the informal economy, among many other groups
of vulnerable workers, the Committee has also decided to make a general observation in its report this year to highlight its
concern and requests further information from governments in this regard.

20 Report of the Committee of Experts, General Report, Report III (Part 1A), ILC, 97th Session, 2008, para. 8(2).

21 Resolution on strengthening the ILO’s capacity to assist its Members® efforts to reach its objectives in the context of
globalization, ILC, 97th Session, 2008, para. 1.
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B. Fiftieth anniversary of the Discrimination (Employment
and Occupation) Convention, 1958 (No. 111)

105. This year, the Committee celebrates the 50th anniversary of the adoption of the Discrimination (Employment
and Occupation) Convention, 1958 (No. 111). The Convention was forward-looking in 1958, and remains the most
comprehensive, dedicated international instrument on non-discrimination and equality in employment and occupation. It is
intrinsically linked to the ILO’s mission to promote social justice through securing decent work for all, as most recently
reaffirmed in the 2008 ILO Declaration on Social Justice for a Fair Globalization. On this 50th anniversary of the
Convention, it is appropriate to highlight some of the progress that has been made in its implementation and to reflect on
means of overcoming the remaining obstacles to equality.

The starting point

106. In the process of applying the Convention, it is essential to acknowledge that no society is free from
discrimination and that continuous action is required to address it. However, a few governments continue to assert that
discrimination does not exist in their countries and declare that no action is required to apply the Convention. The
Committee considers that such a position is contrary to the spirit of the Convention and is a considerable obstacle to its
implementation. As already stated in its 1988 General Survey, the promotion of equality of opportunity and treatment is
not aimed at a stable situation but achieved in successive stages in the course of which the national equality policy must be
adjusted to newly emerging forms of discrimination for which solutions must be found.

National policy on equality of opportunity
and treatment

107. Progress made. When assessing whether a given country has declared and is pursuing a national policy on
equality of opportunity and treatment in accordance with the Convention, the Committee has been guided by the criteria of
effectiveness, taking into account the specific circumstances of each country. In this context, the Committee wishes to
recall that under Article 3(f) of the Convention, ratifying States have the obligation to provide information regularly on the
measures taken to promote equality and also to indicate “the results secured by such action”. While information is often
provided on the various measures taken, the Committee is obliged regularly to request information on the impact of these
measures. The Committee notes that an increasing number of countries apply the Convention through a combination of
legislative and administrative measures, public policies, practical programmes aimed at preventing discrimination and
redressing de facto inequalities, and through the establishment of national equality commissions or other specialized
bodies mandated to promote equality and to deal with complaints.

Legislation

108. Important legislative developments. The Committee has been able to note considerable progress in the
adoption of legal provisions on equality and non-discrimination based on the grounds enumerated in the Convention.
Article 1(1)(a) of the Convention requires ratifying countries to ensure protection against discrimination on all the seven
enumerated grounds, namely race, colour, sex, religion, political opinion, national extraction and social origin;
Article 1(1)(b) acknowledges that new manifestations of discrimination will arise or be recognized, and envisages
ratifying States determining additional grounds to be addressed under the Convention. Countries are increasingly making
use of the possibility to determine additional grounds, and are taking measures, including legislative protection, to address
discrimination based on additional grounds, such as age, health, disability, HIV/AIDS status, nationality, family status or
responsibilities and sexual orientation. The Committee observes that in many cases discrimination in employment and
occupation is not limited to discrimination on solely one ground. For example, sex-based discrimination frequently
interacts with other forms of discrimination or inequality based on race, national extraction or religion or even age,
migrant status, disability or health. In this regard, the Committee wishes to draw attention to the particular situation of
migrant workers, including female domestic workers, indigenous women, and persons suffering from HIV/AIDS.

109. Though a number of countries already have general constitutional provisions regarding equality, these
provisions, while important, have generally not proven to be sufficient in order to address specific cases of discrimination
in employment and occupation. Some countries have more recently opted for comprehensive anti-discrimination
legislation or have addressed discrimination in broader human rights legislation, while others have introduced new anti-
discrimination and equality provisions into the existing labour laws. Given persisting patterns of discrimination, the
Committee considers that in most cases comprehensive anti-discrimination legislation is needed to ensure the effective
application of the Convention. The Committee has had the opportunity to examine a range of legislation, and notes a
number of features that have effectively contributed to addressing discrimination and promoting equality: covering the
broadest group of workers; providing a clear definition of direct and indirect discrimination; prohibiting discrimination at
all stages of the employment process; explicitly assigning supervisory responsibilities to competent national authorities;
providing dissuasive sanctions and appropriate remedies; shifting or reversing the burden of proof; providing protection
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from retaliation; allowing for affirmative action measures; and providing for the adoption and implementation of equality
policies or plans at the workplace, as well as the collection of relevant data at different levels. The Committee has also
welcomed the adoption in a number of countries of initiatives such as codes of practice or guidelines which provide
further guidance concerning the prohibition and prevention of discrimination at work to complement the legislation.

110. Implementation gaps. The Committee still observes some important gaps in the implementation of the
Convention. For example —

m  Certain categories of workers such as casual workers, domestic workers and migrant workers often remain excluded
from the protection against discrimination enshrined in national legislation.

m  Some anti-discrimination laws do not cover all the grounds set out in the Convention.

A ground frequently omitted in the legislation is social origin, which remains of importance as new forms of rigid
social stratification develop.

m  Protection against discrimination does not cover all aspects of employment and occupation, from recruitment to
termination.

111. Another important implementation gap concerns sexual harassment, which is a serious form of sex
discrimination and a violation of human rights at work. The Committee therefore recalls its 2002 general observation
highlighting the importance of taking effective measures to prevent and prohibit both quid pro quo and hostile
environment sexual harassment at work. Laws on sexual harassment often lack clear definitions and appropriate responses
in terms of remedies and complaints mechanisms. Confining sexual harassment to criminal procedures has generally
proven inadequate, as they may deal with the most serious cases, but not with the range of conduct in the context of work
that should be addressed as sexual harassment, the burden of proof is higher and there is limited access to redress.

112. Discriminatory laws: Not yet relegated to the past. Despite the requirement under the Convention to repeal
discriminatory legal provisions, such provisions still exist in a number of countries. For instance, laws still place
limitations on the type of work women can do or exclude them from certain sectors or occupations, for instance in the
judiciary or the police. Protective measures still exclude women from certain occupations based on stereotyped
assumptions regarding their role and capabilities. In this regard, the Committee has pointed out that restrictions relating to
the access of women to certain types of work should be related to maternity protection and not aimed at protecting women
because of their sex or gender, based on stereotyped assumptions. Laws governing personal and family relations not yet
providing for equal rights of men and women continue to impact on the enjoyment of equality with respect to work and
employment, notably laws authorizing a husband to object to his wife working outside the home, or requiring the
husband’s permission before his wife can accept certain jobs.

Enforcement

113. A continuing challenge. The implementation of anti-discrimination legislation remains a challenge almost
everywhere. Where no cases or a negligible number are being lodged, the Committee has queried whether this could
indicate a lack of awareness of the principle of the Convention, lack of confidence in or absence of practical access to
procedures, or fear of reprisals. It has invited member States to raise awareness of the legislation, to enhance the capacity
of the responsible authorities, including judges, labour inspectors and other public officials, to identify and address such
cases, and also to examine whether the applicable substantive and procedural provisions, in practice, allow victims of
discrimination to bring their claims successfully. The Committee has also consistently stressed the need to collect and
publish information on the nature and outcome of discrimination cases addressed by the competent bodies, including the
courts, national human rights or equality institutions and the labour inspectorate, as a means of raising awareness of the
legislation and of the avenues for dispute resolution, and as a basis for examining their effectiveness.

De facto inequality

114. Repealing discriminatory legislation and enacting and enforcing non-discrimination legislation, while clearly
important, are not sufficient to eliminate de facto inequality in employment and occupation, which often results from
discrimination that is deeply entrenched in tradition and societal values and manifests itself in a systematic and structural
manner.

115. The many faces of sex discrimination. The gender pay gap remains high as well as occupational sex
segregation, women are over-represented in informal and atypical jobs, they face greater barriers in gaining access to posts
of responsibility, and continue to bear the unequal burden of family responsibilities. The Committee is concerned about
the high participation of women in the informal economy in a number of countries, which often means that they are
excluded from most of the legal and social protection and benefits available to those working in the formal sector. Such
protection and benefits are also unavailable in some countries to workers in export processing zones, where the Committee
has noted serious discriminatory practices against women. Discrimination against women still takes many forms and the
Committee has found that in access to or retention of employment, criteria relating to marital status, family situation and
family responsibilities still disproportionately affect women. Also, stereotyped assumptions regarding women’s
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aspirations and capabilities, as well as their suitability for certain jobs, continue to lead to the segregation of men and
women in education and training and consequently in the labour market.

116. Social justice for all: Still elusive. The Committee has also observed that labour market inequalities along
ethnic and religious lines and discriminatory practices against indigenous and tribal peoples, members of ethnic minorities
and migrant workers persist. Caste- and class-based discrimination remains pervasive in a number of countries. Women
belonging to these groups are often disproportionately vulnerable to discrimination. The Committee notes that addressing
discrimination against these groups, and the inequality in training, education, employment and occupation that affects
them, is critical to development processes and to achieving social justice for all, especially given recent indications of re-
emerging racism and intolerance, including religious intolerance.

A way forward

117. Proactive measures. Tackling de facto inequalities requires proactive approaches and measures, to achieve
gender equality and to overcome discrimination of particularly vulnerable groups. Such measures have included
affirmative action, awareness raising and training, and ensuring coherent policies in areas affecting equality of opportunity
and treatment in employment and occupation. Indirect discrimination and tackling structural disadvantage remains a
serious concern. The special circumstances, human rights and needs and aspirations of the groups concerned need to be
taken into account in the design and implementation of policies and programmes in the areas of training, skills
development and employment promotion.

118. The need for more and better data. Some countries have put in place laws, policies and procedures that allow
for the collection of appropriate sex-disaggregated statistical data as a means of identifying social and economic gaps
between different groups of the population. At a global level, however, relevant data are available only to a limited extent.
While data on the situation of men and women exist more often, data on ethnic or other social groups are being collected
and made available by a far smaller number of countries. As appropriate data are crucial in order to set priorities and
design appropriate measures to address discrimination and de facto inequalities, and are also indispensable in order to
monitor and assess the impact and results achieved by the measures taken, the Committee has systematically called upon
governments to collect and analyse relevant data.

The role of workers’ and employers’ organizations

119. Key players. In keeping with the spirit of the Convention, workers’ and employers’ organizations are playing
an important role in promoting understanding, acceptance and the realization of the principle of equality of opportunity
and treatment in employment and occupation through the development and implementation of workplace polices and
measures to ensure equality of opportunity and treatment and promote diversity at work. Trade unions in all regions have
taken up anti-discrimination work, ranging from designing internal procedures to joining national public campaigns.
Employers and employers’ organizations have developed codes of conduct and implemented diversity management and
training activities in a considerable number of countries. Collective bargaining has also been instrumental in securing the
rights under the Convention in practice. The Committee stresses the need for full respect for freedom of association as a
precondition to enable workers’ and employers’ organizations to carry out their important role in the context of the
Convention, as social dialogue is key to addressing legislative and implementation gaps.

Conclusion

120. The application of the Convention has clearly contributed to the promotion and realization of equality of
opportunity and treatment in employment and occupation and thus to social justice. Yet the goal of eliminating all
discrimination in employment and occupation remains a distant one. Noting that at present 14 ILO member States have
not yet ratified Convention No. 111, an instrument of fundamental and enduring importance, the Committee hopes that
universal ratification will be achieved by 2015, as called for by the ILO Director-General.

C. Highlights concerning the Minimum Age Convention,
1973 (No. 138)

121. Convention No. 138 is one of the eight fundamental Conventions of the ILO. It has currently been ratified by
151 countries. The Convention defines the ages under which it is prohibited to work or to let minors work. However, out
of a concern to cover the multiplicity of situations, it introduces many elements of flexibility, allowing States various
options and enabling them to exclude from the application of the Convention limited categories of employment or work
“in respect of which special and substantial problems of application arise” (Article 4). The Convention is accordingly
complex in its implementation, as it establishes specific ages and conditions for light work, hazardous types of work and
the participation of minors in artistic performances.

122. The Committee has made a general observation on the Convention this year. It follows its previous general
observation in 2003, which emphasized the gravity of the problem of child labour, the efforts needed for its eradication
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and the possibility of ILO technical assistance, also for the compilation of statistical data on the actual situation in each of
the countries concerned. This year’s general observation only covers the issue of “light work”, which is authorized by the
Convention (Article 7) in principle between the ages of 13 and 15 years and exceptionally between the ages of 12 and 14
years, under certain conditions and for certain types of work. The Committee believes that certain explanations on these
aspects, backed up by tangible examples, are warranted because age conditions, the need to determine the types of light
work that are authorized and the related conditions are often poorly understood by States and therefore likely to give rise
to abuse.

123. This year, 97 reports were requested on the Convention and 72 were received. The reports received gave rise
to 29 observations and 67 direct requests, including repetitions, with certain reports being covered by both an observation
and a direct request: in total, the comments concern 69 countries. Of these, action taken in 11 cases was noted “with
satisfaction” and in 30 cases “with interest”. However, unfortunately, the progress noted is often very modest when
compared with the global situation. According to the ILO’s global figures, a total of 182 million children under 14 years
of age work, or one in five in this age group.

124. Two related factors are bound to influence the situation of children who are compelled to work, the first of
which is the economic situation of their country. In this respect, a report on 26 August 2008 by the World Bank indicates
that the number of people earning less than US$1.25 a day fell by 500 million, from 52 per cent of the total population in
1981 to 26 per cent in 2005. However, this spectacular fall is not evenly distributed and has not benefited sub-Saharan
African countries. This is undoubtedly the reason why this global decline in poverty has not yet resulted in a substantial
decrease in child labour according to the reports received by the Committee of Experts.

125. The second factor relates to primary-school attendance rates. According to UNICEF, the total number of
children in primary education rose from 647 million in 1999 to 688 million in 2005, with a clear improvement in sub-
Saharan Africa (+36 per cent) and in South and West Asia (+22 per cent). This progress is essentially due to the efforts of
the international community, with the commitment to eradicate illiteracy by 2015. The consequences for child labour are
evident. Some countries are very likely to achieve the objective of universal primary education by 2015 (such as Benin
and Zambia, where the school attendance rate has risen by 20 per cent in six years, but where there are still 450,000
children between the ages of 10 and 14 who work, and Uganda, where the number of children in school rose from 2.9
million to 7.2 million in 2002, although with 1.4 million children between 10 and 14 years still working). In contrast, the
UNESCO Global Monitoring Report of 2008 entitled Education for All indicates that it is already clear that other
countries will not achieve universal primary-school attendance by 2015 (such as Burkina Faso and the Dominican
Republic).

126. Emphasis should also be placed on the role of the International Programme on the Elimination of Child
Labour (ILO-IPEC), which carries out action in agreement with the countries concerned in the context of ILO technical
assistance. In addition to the Time-bound Programmes (TBPs), which focus on the worst forms of child labour, ILO-IPEC
has formulated “contributions to the elimination of child labour” in African French- and Portuguese-speaking countries,
Latin America and in certain other countries, such as Albania and Cambodia. But there are still countries in which the
basis for action, in terms of statistical knowledge of the real situation, has not yet been achieved, such as China, Indonesia,
Malaysia, Cameroon and Sudan.

127. Finally, even where the very positive action of ILO-IPEC offers tangible outcomes, its results, however
welcome, may still appear derisory in quantitative terms. For example, in Peru the remarkable objective of ILO-IPEC is to
remove 5,000 children from work between 2006 and 2010. But there are 1,219,000 working children between the ages of
6 and 13 years, some of whom, including girls, are down the mines! This amply illustrates the gigantic efforts that are still
needed in the long term from the countries of the world which have the resources to do so.

D. Application of the ILO social security standards in
the context of the global financial crisis

128. Many national economic indicators are giving the convergent message that the impact of the current financial
crisis may be severe, long-lasting and global, thereby posing a real threat to the financial viability and sustainable
development of social security systems and undermining the application of ILO social security standards. Banking,
insurance and pension fund failures, followed by the closure of enterprises in the other sectors of the economy, are causing
growing unemployment and reduced pensions. Social safety nets will come under increasing stress as the number of
claimants increase while taxes and contributions to social security schemes decline. The huge cost of bank bailouts and
stabilization measures taken by governments leaves national treasuries with little room for manoeuvre and constrains
social spending. The Committee is led to observe that social security systems are set to experience the worst financial and
economic crisis since the systems were first created. In this situation, the Committee is bound to remind governments that,
under the ILO Conventions on social security, governments must accept general responsibility for the proper
administration of the national social security institutions and for the due provision of the benefits; to enable them to
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effectively discharge this general responsibility, the Conventions place them under the obligation to “take all measures
required for this purpose”. 22

Making enhanced social protection
part of the solution

129. During the economic turbulence of the 1990s, financial pressures led some governments to adopt hasty
measures and make cuts in social security expenditure. The Committee emphasized at that time that immediate financial
pressures, however important, should not take precedence over the need to preserve the stability and effectiveness of
social security systems, and that any reduction in their expenditure should be carried out within the framework of a
coherent policy aimed at achieving viable long-term solutions ensuring the levels of protection guaranteed by the ILO
standards. The Committee now wishes to reiterate this concern with even greater force: unless major countries adopt a
coherent and comprehensive response to the global financial crisis, social protection mechanisms may be severely
jeopardized and pushed well below the minimum levels established by Convention No. 102 over 50 years ago. Depending
on how this crisis is managed, it has the potential to turn into a full-scale social and political crisis, resulting in a major
setback for social progress worldwide.

130. Experience shows that social security and the overall economy are inseparable, particularly in periods of
crisis, and need to be governed and managed together, at both the national and global levels. It means that bringing the
economy out of the crisis requires enhanced measures of social protection and, indeed, making social security part of the
solution. The Committee recommends basing these measures on the requirements of ILO Conventions, which have been
drawn up by governments and social partners with the interests of the economy in mind so as to keep it working
effectively. It cannot repeat too often that taking economic and social issues together in a synergetic approach is a
precondition for good governance, in which international labour standards are instrumental. The Committee hopes that out
of this crisis will emerge an understanding of the need to ensure full integration of the social dimension into the emerging
post-crisis financial and economic order.

Rebalancing the public and private tiers
of social security systems

131. In the 1990s, many governments reduced their role in discharging the responsibilities in relation to social
security down to the mere provision of basic safety nets, while at the same time expanding the role of private insurers,
enterprises and insured persons themselves. In these countries, the move to privatization led to the gradual reduction of the
public tier of social security, particularly in sickness and pension insurance. The Committee has emphasized that this
transfer of responsibilities is not always compatible with the principle of collective financing and the general
responsibility of the State for the proper administration of the system and the due provision of benefits. One of the
negative consequences involved was the exclusion of the public authorities, social partners and insured persons from
participating in the administration of social security schemes, thereby exposing their members to greater financial risks
while removing state guarantees.

132. In the light of the recent developments, the Committee is bound to reaffirm that collective financing and the
sharing of risks on as broad a basis as possible, combined with the transparent, accountable and participatory management
of social security schemes under the overall responsibility and direct oversight of the State offer the best guarantees of the
financial viability and sustainable development of social security. With the rapidly diminishing trust in private saving
schemes, which have sustained severe financial losses, public opinion is becoming once again more receptive to the
principles of social cohesion, collective risk sharing and the stability of public insurance schemes as preferable to the
uncertainty of private systems. This may compel governments to find the new balance between the public and private tiers
in the post-crisis social order.

Rebuilding the State’s institutional
and regulatory capacity

133. When private schemes face the prospect of being unable to pay out expected benefits and with some even
facing bankruptcy, governments must be ready to accept increased responsibility for the proper administration and
supervision of such schemes, which may include taking them over in extreme cases. The global financial crisis calls for a
State that is willing and able to effectively regulate markets by all appropriate means. In some countries, governments
have already been forced to take on once again the responsibilities that they had previously ceded to private actors,
particularly in the pension insurance sector. Rebuilding the State’s institutional and regulatory capacity to manage their
expanding responsibilities now needs to be identified as a priority objective of international cooperation in the field of

22 Articles 71(3) and 72(2) of Convention No. 102; Articles 24(2) and 25 of Convention No. 121; Article 35 of Convention No.
128; Article 30 of Convention No. 130; and Article 28 of Convention No. 168.
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social security. The Director-General of the ILO has recently brought this issue to the fore in the multilateral system: “The
capacity of governments has been reduced over the past decades with the belief that markets could deliver better
development results on their own. It is now painfully clear that inclusive markets function best alongside a strong State. ...
The multilateral system should identify rebuilding of state institutional capacity as a priority objective of development
cooperation and emergency assistance.” 23 The prospects of overcoming the crisis are linked to more, and not less
government regulation and, in this process, States can fully rely on the basic principles and provisions of the ILO social
security standards.

Protecting social security resources

134. While it is clear that in the unprecedented conditions of the global financial crisis there is a manifold increase
in the role of the State, the manner in which the State fulfils these responsibilities and obligations also takes on primary
importance. Governments must see national social security schemes, both public and private, through the period of crisis
in such a way as to ensure the lowest possible level of losses. They must manage the skyrocketing levels of budgetary
deficit in such a way as not to endanger the social guarantees of the population. It is the view of the Committee that
measures taken by governments to salvage private providers cannot be taken at the expense of cutting the resources
available to public social security schemes. In seeking to manage the financial crisis by increasing public debt,
governments must preserve the sustainability of social security funds. The Committee notes that a further increase in the
social security deficit, which in many countries is already extremely high, will mean carrying over to future generations an
even more significant proportion of the cost of social protection, which runs counter to the logic of sustainable
development that underpins ILO social security standards. Continually rising levels of public debt are incompatible with
the principles of good governance established by them. On the contrary, these principles require the State to clear former
social security debts as soon as possible, make sufficient budgetary provision for future commitments and introduce
governance rules to prevent the recurrence of debt in the future.

135. In conditions of financial and economic crisis, it may also be very tempting to tap the social security funds for
many types of urgent measures intended to salvage enterprises, preserve jobs and kick-start economic growth. The
Committee observes in this context that the diversion of social security resources for other purposes, however important
they may be, is liable to adversely affect in the long term the sound management and financial balance of the system.
There is therefore a pressing need for more thorough control to ensure that social allowances and subsidies granted out of
public or social insurance funds, as well as various advantages and exemptions from the social security contributions, are
used effectively and efficiently.

Bringing social insurance schemes
back to normal parameters

136. During periods of crisis, no member State can discharge its general responsibility under ILO Conventions for
the viability of its social security system without, at the same time, being committed to the obligation to achieve time-
bound results and measurable outcomes for the people concerned. The Committee trusts that the measures adopted or
envisaged by governments will be commensurate with the gravity of the financial situation and the primary responsibility
of the State to ensure the viability and sustainable development of social security. It considers that returning to the
financial equilibrium of social financing must constitute a priority for public authorities. While it is true that the provisions
of ILO social security Conventions were not designed for the management of social security in a crisis situation, they
nevertheless establish parameters compliance with which is intended to ensure the stability and sound governance of the
system. A good policy to exit out of the crisis would consist of bearing these parameters in mind so as to allow the
progressive return of the system to its normal condition, even though emergency measures may temporarily introduce
significant corrections into these parameters. The role of the ILO social security standards takes on particular importance
in ensuring the concerted recovery from the crisis by helping countries to bring their social security systems back to the
initial internationally agreed parameters. Setting aside the diversity of national situations, it is in safeguarding these
common parameters and values through periods of financial and economic turbulence that the system of international
obligations that bind member States under the ILO social security Conventions has proved its full worth.

3 Social consequences and responses to the financial and economic crisis, Discussion paper by Juan Somavia, Director-General
of the International Labour Office, to the United Nations system Chief Executives Board (CEB), New York, United States, Oct. 2008.
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IV. Collaboration with other international
organizations and functions relating
to other international instruments

A. Cooperation in the field of standards with
the United Nations, the specialized agencies
and other international organizations

137. In the context of collaboration with other international organizations on questions concerning supervision of
the application of international instruments relating to subjects of common interest, the United Nations, certain specialized
agencies and other intergovernmental organizations with which the ILO has entered into special arrangements for this
purpose, are asked whether they have information that might be useful for the Committee to examine how certain
Conventions are being applied. This year, information has been received from the United Nations regarding the
Indigenous and Tribal Populations Convention, 1957 (No. 107) and the Indigenous and Tribal Peoples Convention, 1989
(No. 169), and from the United Nations Education, Science and Culture Organization (UNESCO) as regards the migrant
workers Conventions, which the Committee took into account when examining the application of these instruments.

B. United Nations treaties concerning
human rights

138. The Committee recalls that international labour standards and the provisions of related United Nations human
rights treaties are complementary and mutually reinforcing. It emphasizes that continuing cooperation between the ILO
and the United Nations with regard to the application and supervision of relevant instruments is necessary, particularly in
view of the approach to development based on human rights adopted by the United Nations.

139. The Committee appreciates the efforts made by the Office to provide information on the application of
international labour standards to the United Nations treaty bodies on a regular basis, in accordance with the existing
arrangements between the ILO and the United Nations. The Committee considers that coherent international monitoring is
an important basis for action to enhance the enjoyment of and compliance with economic, social and cultural rights at the
national level. The Committee itself had the opportunity to continue its collaboration with the United Nations Committee
on Economic, Social and Cultural Rights in the context of the annual meeting between the two Committees which took
place on 27 November 2008, at the invitation of the Friedrich Ebert Stiftung. This year, the meeting was dedicated to the
60th anniversary of the Universal Declaration of Human Rights and the 50th anniversary of the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111). The right to equality and non-discrimination was selected as
the theme for discussion.

140. With regard to the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
adopted by the Human Rights Council on 18 June 2008, the Committee notes that the Committee on Economic, Social and
Cultural Rights, when examining communications from individuals or groups of individuals claiming to be victims of a
violation of rights set forth in the Covenant, may consult relevant documentation emanating from other United Nations
bodies, as well as specialized agencies. The Committee considers it essential that its collaboration with the Committee on
Economic, Social and Cultural Rights be strengthened in particular when the Optional Protocol will enter into force.
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C. European Code of Social Security and its Protocol

141. In accordance with the supervisory procedure established under Article 74, paragraph 4 of the Code, and the
arrangements made between the ILO and the Council of Europe, the Committee of Experts examined 20 reports on the
application of the European Code of Social Security and, as appropriate, its Protocol. At the sitting in which the
Committee examined the reports on the Code and its Protocol, the Council of Europe was represented by Ms Ana Gomez
Heredero. The conclusions of the Committee regarding these reports will be sent to the Council of Europe for examination
by its Committee of Experts on Standard-setting Instruments in the Field of Social Security. Once approved, the
Committee’s comments should lead to the adoption of resolutions by the Committee of Ministers of the Council of Europe
on the application of the Code and the Protocol by the countries concerned.

142. With its dual responsibility for the application of the Code and international labour Conventions relating to
social security, the Committee seeks to develop a coherent analysis of the application of European and international
instruments and to coordinate the obligations of the States parties to these instruments. The Committee also draws
attention to the national situations in which recourse to technical assistance of the Council of Europe and the Office may
prove to be an effective means of improving the application of the Code.

k k%

143. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its increasingly voluminous and complex task in a limited period of time.

Geneva, 12 December 2008. (Signed) Janice R. Bellace
Chairperson

Anwar Ahmad Rashed Al-Fuzaie
Reporter
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39

b=
o
o
Q

(4
©
S
(]
c
]

o




GENERAL REPORT

Ms Laura COX, QC (United Kingdom),

Justice of the High Court, Queen’s Bench Division and Judge of the Employment Appeal Tribunal; LL B, LL M of
the University of London; previously a barrister specializing in employment law, discrimination and human rights;
Head of Cloisters Chambers, Temple (1995-2002); Chairperson of the Bar Council Sex Discrimination Committee
(1995-99) and Equal Opportunities Committee (1999-2002); Bencher of the Inner Temple; member of the
Independent Human Rights Organization Justice (former Council member) and one of the founding Lawyers of
Liberty (the National Council for Civil Liberties); previously a Vice-President of the Institute of Employment Rights
and member of the Panel of Experts advising the Cambridge University Independent Review of Discrimination
Legislation; Chairperson of the Board of INTERIGHTS, the International Centre for the Legal Protection of Human
Rights (2001-04) and Chairperson of the Equality and Diversity Advisory Committee of the Judicial Studies Board
(since 2003); appointed Honorary Fellow of Queen Mary College, London University (2005); member of Council of
the University of London (2003-06); Honorary President of the Association of Women Barristers and Vice-
President of the United Kingdom Association of Women Judges.

Ms Blanca Ruth ESPONDA ESPINOSA (Mexico),

Doctor of Law; Professor of International Public Law at the National Autonomous University of Mexico; member of
the National Federation of Lawyers and of the Lawyers’ Forum of Mexico; recipient of the award for Juridical Merit
“the Lawyer of the Year (1993)”; Social Counsellor and member of the Governing Body of the National Institute for
Women; President of the Planned Parenthood Federation/Western Hemisphere (IPPF/WHR). She has been:
President of the Senate of Mexico and of the Foreign Relations Committee; Secretary of the House of
Representatives; President of the Population and Development Committee and member of the Labour and Social
Security Committee; President of the Congress of the State of Chiapas; President of the Inter-American
Parliamentary Group on Population and Development (IPG); Vice-President of the Global Forum of Spiritual and
Parliamentary Leaders; Director-General of the National Institute for Labour Studies; Commissioner of the National
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I. Observations concerning reports
on ratified Conventions
(articles 22 and 35, paragraphs 6 and 8,
of the Constitution)
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General observations

Antigua and Barbuda

The Committee notes that the great majority of reports due on the application of ratified Conventions have been
received, including 11 first reports due since 2004 and 2005. It notes in this respect that the Government benefited from
the technical assistance of the Office in the context of a workshop organized in June—July 2008. The Committee welcomes
the efforts made by the Government. It firmly hopes that the Government, where appropriate with the assistance of the
Office, will soon submit the two first reports that are still due since 2004 on the application of Conventions Nos 161 and
182, in accordance with its constitutional obligation.

Armenia

The Committee notes that the majority of the reports due on the application of ratified Conventions have not been
received, including the first reports on Conventions Nos 14, 150, 160 and 173 (due since 2007). A total of 14 reports are
still due. It notes that the tripartite working group responsible for the preparation of reports received technical advice from
the Office in May 2008. The Committee hopes that the sustained technical assistance which has been provided to the
Government for some time, as a result of which it has been able to overcome a significant backlog in the transmission of
the reports due in previous years, will be continued, so that the efforts made by the Government can have a sustainable
effect. The Committee firmly hopes that the Government will soon provide the reports due on the application of ratified
Conventions, in accordance with its constitutional obligation.

Bangladesh

The Committee notes that, for the third consecutive year, the Government has not indicated, in the majority of the
reports received, the representative organizations of employers and workers to which reports on the application of ratified
Conventions shall be communicated in accordance with article 23, paragraph 2, of the Constitution. It also refers to the
observations that it has been making for several years on the application of Convention No. 144. The Committee hopes
that the Government will be in a position to organize without delay consultations with the social partners concerning the
preparation and communication of reports in accordance with its obligations under the Constitution and the
aforementioned Convention.

Cape Verde

The Committee notes that, for the third consecutive year, the reports due on the application of ratified Conventions
have not been received and that, as a result, 11 reports are now due. In its letter of 17 July 2008 following up on the
conclusions adopted by the Committee on the Application of Standards at the 97th Session of the International Labour
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Conference (May—June 2008), the Office took the initiative of offering its technical assistance to the Government in light
of the persistence of the difficulties relating to the sending of reports. According to the information provided to the
Committee, this technical assistance should be provided in 2009. The Committee firmly hopes that, with the support of the
Office, the Government will provide the reports due on the application of ratified Conventions in good time, in accordance
with its constitutional obligation.

Chad

The Committee notes that the majority of the reports due on the application of ratified Conventions have not been
received, including the first report on the application of Convention No. 138, due since 2007. As a result, eight reports are
now due. It notes that the Government and the social partners benefited from the Office’s technical assistance in August
2008 in the context of a subregional training seminar on the preparation of reports due on the application of ratified
Conventions, in which emphasis was placed on Conventions Nos 138 and 182. The Committee has been informed that the
remaining reports have been sent by the Government. The Committee firmly hopes that the reports concerned will be
received in the near future and that the Government will accordingly have discharged in full its constitutional obligation.

Denmark

Faeroe Islands

The Committee notes with regret that, for the fourth consecutive year, the reports due on the application of the
Conventions declared applicable to this non-metropolitan territory have not been received and that 15 reports are therefore
still due.

Greenland

The Committee notes that the reports due on the application of Conventions declared applicable to this non-
metropolitan territory have not been received and that four reports are still due.
k ok ok

The Committee takes due note of the explanations provided by the Government representative to the Committee on
the Application of Standards at the 97th Session of the International Labour Conference (May—June 2008) on the progress
achieved in the dialogue that is being held with the second non-metropolitan territory referred to above. As the Office
emphasized in its letter of 15 July 2008 following up the conclusions adopted by the Committee on the Application of
Standards, the two Committees are following with heightened attention the question of the sending of reports concerning
the application of Conventions declared applicable to non-metropolitan territories. The Committee recalls that the
Government can have recourse to the Office’s assistance, so that these non-metropolitan territories can benefit from the
training programmes provided on the sending of reports. The Committee requests the Government to take the necessary
measures without further ado so that lasting solutions can be identified for the provision of the reports due on the
application of Conventions declared applicable to these territories, in accordance with its constitutional obligation.

Dominica

The Committee notes that the reports due on the application of ratified Conventions have not been received,
including the six first reports on the application of the following Conventions: Convention No. 182 (due since 2003);
Conventions Nos 144 and 169 (since 2004); and Conventions Nos 135, 147 and 150 (since 2006). A total of 15 reports are
still due. The Committee notes that the Government has not called upon the Office’s technical assistance this year, even
though it was invited to do so by the letter of 21 July 2008 following up the conclusions adopted by the Committee on the
Application of Standards at the 97th Session of the International Labour Conference (May—June 2008). The Government
has also failed to reply to the letter from the standards specialist in the subregion drawing its attention once again to the
matter in September 2008. The Committee requests the Government to take the necessary measures without further ado,
including having recourse to the Office’s technical assistance, for the provision of the reports due on the application of
ratified Conventions, in accordance with its constitutional obligation.

Equatorial Guinea

The Committee notes that only one report on the application of ratified Conventions has been received this year and
that 13 reports are still due, including the first reports on Conventions Nos 68 and 92, which have been due since 1998. In
its letter of 17 July 2008 following up the conclusions adopted by the Committee on the Application of Standards at the
97th Session of the International Labour Conference (May—June 2008), the Office took the initiative of offering its
technical assistance to the Government in light of the persistence of the difficulties related to the sending of reports. The
Committee notes in this respect that the Government and the social partners benefited in August 2008 from a subregional
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training seminar on the preparation of reports due on the application of ratified Conventions, in which emphasis was
placed on Conventions Nos 138 and 182. The Committee requests the Government to take the necessary measures without
delay so as to send in good time all the reports due on the application of ratified Conventions, in accordance with its
constitutional obligation.

Gambia

The Committee notes that only one report on the application of ratified Conventions has been received this year and
that seven reports are still due, including the first reports due since 2002 on Conventions Nos 105 and 138 and since 2003
on Convention No. 182. It takes due note of the statement by the Government representative to the Committee on the
Application of Standards at the 97th Session of the International Labour Conference (May—June 2008), referring to the
problems of the capacity of the unit responsible and indicating that the Government would continue to seek the Office’s
technical assistance. In its letter of 17 July 2008, following up the conclusions adopted by the Committee on the
Application of Standards, the Office indicated its availability to organize a tripartite seminar on the sending of reports. The
Committee invites the Office to renew its offer of technical assistance and requests the Government to take the necessary
measures without delay for the provision of the reports due on the application of ratified Conventions, in accordance with
its constitutional obligation.

Guinea

The Committee notes that, for the second consecutive year, the reports due on the application of ratified Conventions
have not been received and that 39 reports are therefore still due. In its letter of 11 July 2008 following up the conclusions
adopted by the Committee on the Application of Standards at the 97th Session of the International Labour Conference
(May—June 2008), the Office took the initiative of offering its technical assistance to the Government in light of the
persistent difficulties related to the sending of reports. The Committee requests the Government to take the necessary
measures without delay, including having recourse to the Office’s technical assistance, so as to send all the reports due on
the application of ratified Conventions in good time, in accordance with its constitutional obligation.

Guinea-Bissau

The Committee notes that, for the second consecutive year, the reports due on the application of ratified Conventions
have not been received and that 16 reports are therefore now due. It also notes that the Government benefited from the
Office’s technical assistance in May 2008 in the context of a training programme on the sending of reports. In its letter of
21 July 2008 following up the conclusions adopted by the Committee on the Application of Standards at the 97th Session
of the International Labour Conference (May—June 2008), the Office took the initiative of once again offering its technical
assistance in light of the persistence of the difficulties related to the sending of reports. The Committee requests the
Government to take the necessary measures without delay, including having recourse to the Office’s technical assistance,
with a view to sending all the reports due on the application of ratified Conventions in good time, in accordance with its
constitutional obligation.

Kyrgyzstan

The Committee notes that twenty-three reports due on the application of ratified Conventions have been received,
including the first report on Convention No. 133, which has been due since 1995. The Government is accordingly
pursuing the efforts undertaken since the previous year to make up the accumulated backlog in the sending of reports. A
total of 17 reports are still due, including the first reports on Convention No. 111 (due since 1994) and on Conventions
Nos 17 and 184 (due since 2006). The Committee welcomes the Government’s commitment, which is resulting in tangible
action to send the reports due with the support of the Office, from which it received technical assistance on three
occasions this year. The Committee firmly hopes that the Government will manage to provide all the reports due on the
application of ratified Conventions in good time, in accordance with its constitutional obligation.

Lao People's Democratic Republic

The Committee notes that, for the second consecutive year, the reports due on the application of ratified Conventions
have not been received, including the two first reports due since 2007 on Conventions Nos 138 and 182. Five reports are
still due. The Committee requests the Government to take the necessary measures without delay, including having
recourse to the Office’s technical assistance for the sending of the reports due on the application of ratified Conventions,
in accordance with its constitutional obligation.

Liberia
The Committee notes that the Government has once again started sending reports this year after an interruption of
eight years due to the national situation. As a result, 18 reports are still due, including the first reports due since 1992 on
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Convention No. 133 and since 2005 on Conventions Nos 81, 144, 150 and 182. As it indicated in its letter of 17 July 2008
following up the conclusions adopted by the Committee on the Application of Standards at the 97th Session of the
International Labour Conference (May—June 2008), the Office provided technical assistance to the Government and the
social partners in October 2008 in the context of a tripartite workshop on the sending of reports. The Committee firmly
hopes that the Government will maintain the efforts made this year, where appropriate with the Office’s assistance, and
that it will be in a position to provide the reports due on the application of ratified Conventions in good time, in
accordance with its constitutional obligation.

Saint Kitts and Nevis

The Committee notes that the reports due on the application of ratified Conventions have not been received,
including the first reports on Conventions Nos 87 and 98 , due since 2002, and on Convention No. 138, due since 2007.
As a result, nine reports are now due. The Committee takes due note of the statement by the Government representative to
the Committee on the Application of Standards at the 97th Session of the International Labour Conference (May—June
2008) reporting a lack of resources. The Government has since reaffirmed its will to fulfil its obligations. In its letter of
21 July 2008 following up the conclusions adopted by the Committee on the Application of Standards, the Office took the
initiative of once again offering its technical assistance to the Government in light of the persistence of difficulties relating
to the sending of reports. The Committee requests the Government to take the necessary measures without delay,
including having recourse to the Office’s technical assistance, so as to provide all the reports due on the application of
ratified Conventions in good time, in accordance with its constitutional obligation.

Saint Lucia

The Committee notes that the efforts made last year have not been maintained this year and that the reports due on
the application of ratified Conventions have not been received, including the first report on Convention No. 182, due since
2002, with the result that nine reports are now due. In its letter of 21 July 2008 following up the conclusions adopted by
the Committee on the Application of Standards at the 97th Session of the International Labour Conference (May—June
2008), the Office took the initiative of once again offering its technical assistance to the Government. The Government
has not replied to this offer and has also failed to reply to the letter from the standards specialist in the subregion once
again drawing its attention to the matter in September 2008. The Committee requests the Government to take the
necessary measures without delay, including having recourse to the Office’s technical assistance, with a view to sending
all the reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

Saint Vincent and the Grenadines

The Committee notes that, for the third consecutive year, the Government has not indicated the representative
organizations of employers and workers to which reports on the application of ratified Conventions shall be
communicated in accordance with article 23, paragraph 2, of the Constitution. It hopes that the Government will be in a
position to discharge without delay its constitutional obligation.

Sao Tome and Principe

The Committee notes that the efforts made last year have not been maintained this year and that the reports due on
the application of ratified Conventions have not been received, including the first reports on Conventions Nos 135, 138,
151, 154, 155, 182 and 184, due since 2007. As a result, 13 reports are now due. In its letter of 17 July 2008 following up
the conclusions adopted by the Committee on the Application of Standards at the 97th Session of the International Labour
Conference (May—June 2008), the Office took the initiative of offering its technical assistance to the Government. The
Committee requests the Government to take the necessary measures without delay, including having recourse to the
Office’s technical assistance, so as to send all the reports due on the application of ratified Conventions, in accordance
with its constitutional obligation.

Seychelles

The Committee notes that the majority of reports on the application of ratified Conventions have been received,
including the first reports due on Conventions Nos 81 and 155, due since 2007. The Committee welcomes the efforts
made by the Government. Nine reports are still due, including the first reports on Conventions Nos 73, 144, 147, 152, 161
and 180, all due since 2007. In its letter of 21 July 2008 following up the conclusions adopted by the Committee on the
Application of Standards at the 97th Session of the International Labour Conference (May—June 2008), the Office
indicated its availability to provide technical assistance to the Government. According to the information received by the
Committee, the Office intends to organize this technical assistance in the very near future. The Committee firmly hopes
that the Government, with the Office’s assistance, will provide all the reports due on the application of ratified
Conventions, in accordance with its constitutional obligation.
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Sierra Leone

The Committee notes that, for the third consecutive year, the reports due on the application of ratified Conventions
have not been received and that 20 reports now remain due. In its letter of 21 July 2008 following up the conclusions
adopted by the Committee on the Application of Standards at the 97th Session of the International Labour Conference
(May—June 2008), the Office took the initiative of offering its technical assistance to the Government to help it overcome
its persistent difficulties in an appropriate manner. According to the information provided to the Committee, this
assistance should be provided in 2009. The Committee firmly hopes that the Government, with the Office’s assistance,
will send in good time all the reports due on the application of ratified Conventions, in accordance with its constitutional
obligation.

Somalia

The Committee notes that, for the third consecutive year, the reports due on the application of ratified Conventions
have not been received and that eight reports are now due. It takes due note of the statement by the Government
representative to the Committee on the Application of Standards at the 97th Session of the International Labour
Conference (May—June 2008), indicating that the situation of the country was still unstable and that the Government was
not therefore in a position to send the reports. As soon as the national situation so permits, the Committee hopes that the
Office will be in a position, as it indicated in its letter of 21 July 2008 following up the conclusions adopted by the
Committee on the Application of Standards, to provide all the necessary assistance so that the Government can provide the
reports due on the application of ratified Conventions in good time, in accordance with its constitutional obligation.

Tajikistan

The Committee notes that, following two years of interruption, the Government has once again started to send
reports and has submitted 13 reports due on the application of ratified Conventions, thereby reducing the remaining
number of reports due to 14, including the first report on Convention No. 182, which has been due since 2007. The
Committee expresses appreciation of the efforts made by the Government, particularly as they have resulted in practical
measures, and it notes that the Government benefited in this regard from the sustained support of the Office. As the Office
recalled in its letter of 16 July 2008 following up the conclusions adopted by the Committee on the Application of
Standards at the 97th Session of the International Labour Conference (May—June 2008), the Committee emphasizes that
the Government may, if necessary, once again request the Office’s technical assistance for the submission of the
remaining reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

The former Yugoslav Republic of Macedonia

The Committee notes that nine reports on the application of ratified Conventions have been received this year. Fifty
reports are still due, including first reports on Conventions Nos 182 (due since 2004) and 144 (since 2007). It takes due
note of the statement by the Government representative to the Committee on the Application of Standards at the
97th Session of the International Labour Conference (May—June 2008), affirming the Government’s determination to
overcome the accumulated backlog in the sending of reports and its commitment to pursue continued dialogue with the
Office. The latter has provided it with substantial technical assistance in recent years, including recently in May 2008 in
the context of a training programme on the sending of reports. The Committee notes the Government’s determination to
pursue the efforts initiated the previous year to make up the backlog in the sending of reports. Noting that the number of
reports due remains high, the Committee will review the situation at its next session. The Committee firmly hopes that the
efforts undertaken by the Government will rapidly result in lasting solutions, so that it can send all the reports due on the
application of ratified Conventions in good time, in accordance with its constitutional obligation.

Togo

The Committee notes with regret that, for the fourth consecutive year, the reports due on the application of ratified
Conventions have not been received and that 16 reports are now due. In its letter of 11 July 2008 following up the
conclusions adopted by the Committee on the Application of Standards at the 97th Session of the International Labour
Conference (May—June 2008), the Office took the initiative of offering its technical assistance to the Government in light
of the persistence of difficulties related to the sending of reports. According to the information received by the Committee,
by reason of the national situation technical assistance originally planned for 2008 has had to be postponed until 2009. As
soon as the national situation so permits, the Committee hopes that the Office will provide all the necessary assistance to
the Government so that it can provide the reports due on the application of ratified Conventions in good time, in
accordance with its constitutional obligations.
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GENERAL OBSERVATIONS

Turkmenistan

The Committee notes with regret that, for the tenth consecutive year, the six reports due on the application of ratified
Conventions have not been received. It is particularly concerned by this situation as, on the one hand, the reports in
question are all first reports due since 1999 on the application of fundamental Conventions (Nos 29, 87, 98, 100, 105 and
111) and, on the other, as it has already indicated, since the country became a Member of the Organization it has not
provided any information on the application of ratified Conventions. The Committee notes that, even though the training
on international standards received by the Government at its request in 2007 constituted progress, no action has been taken
on it. The Committee urges the Government to take all the necessary measures without delay, including requesting once
again the Office’s technical assistance, so as to provide the reports due on the application of ratified Conventions, in
accordance with the constitutional obligation incumbent upon it as a Member of the ILO.

United Kingdom

Anguilla

The Committee notes that, for the third consecutive year, the reports due on the application of the Conventions
declared applicable to this non-metropolitan territory have not been received and that 24 reports are now due. This non-
metropolitan territory benefited from the Office’s technical assistance in June—July 2008 and, according to the information
provided to the Committee, should soon receive the assistance of a consultant to prepare the reports due.

British Virgin Islands

The Committee notes that, for the second consecutive year, the reports due on the application of the Conventions
declared applicable to this non-metropolitan territory have not been received and that 11 reports are now due. This non-
metropolitan territory benefited from the Office’s technical assistance in October 2008 when, according to information
provided to the Committee, it assured the Office that some of the reports will be sent. The Committee hopes that these
reports will be received soon.

Falkland Islands (Malvinas)

The Committee notes that, for the second consecutive year, the reports due on the application of the Conventions
declared applicable to this non-metropolitan territory have not been received and that nine reports are now due.

Isle of Man

The Committee notes that the majority of the reports due on the application of the Conventions declared applicable
to this non-metropolitan territory have not been received and that four reports are now due.

St Helena

The Committee notes the efforts made this year, following an interruption of four years, to send once again the
reports due on the application of the Conventions declared applicable to this non-metropolitan territory, although it notes
that 16 reports are still due.

k ok ok

The Committee notes the statement by the Government representative to the Committee on the Application of
Standards at the 97th Session of the International Labour Conference (May—June 2008) relating to the sending of reports
for certain of the non-metropolitan territories referred to above. As the difficulties are due to a lack of resources, the
Government is continuing to collaborate closely with the local authorities to endeavour to resolve them. As emphasized by
the Office in its letter of 21 July 2008 following up the conclusions adopted by the Committee on the Application of
Standards, the two Committees are following with heightened attention the question of the sending of reports on the
application of the Conventions declared applicable to non-metropolitan territories. The Office has provided technical
assistance to certain of these non-metropolitan territories and is remaining in contact with them to continue providing the
necessary support. Furthermore, according to the information provided to the Committee, the Government has sought
information from the Office on the various options to assist the non-metropolitan territories in the preparation of reports.
The Government has also provided financial support to some of these non-metropolitan territories so that they can benefit
from the help of a consultant for the preparation of reports. The Committee takes due note of the efforts made this year to
provide technical assistance to some non-metropolitan territories and the progress that has already been made in this
respect. It hopes that these efforts will be pursued and will be extended to all the non-metropolitan territories that need
such assistance so that the Government submits all reports due on the application of the Conventions declared applicable
to these non-metropolitan territories, in accordance with its constitutional obligation.
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Direct requests

In addition, requests regarding certain points are being addressed directly to the following States: Angola, Armenia,
Bahrain, Barbados, Belize, Bolivia, Botswana, Burundi, Chile, Comoros, Céte d'Ivoire, Czech Republic, Eritrea, Ethiopia,
France: French Southern and Antarctic Territories, Gambia, Guyana, Hungary, Islamic Republic of Iran, Ireland, Malta,
Nicaragua, Nigeria, Norway, Panama, Rwanda, Solomon Islands, United Republic of Tanzania, United Republic of
Tanzania: Tanganyika, United Republic of Tanzania: Zanzibar, Thailand, Uganda, Vanuatu.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Freedom of association, collective bargaining,
and industrial relations

General observation

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87)

In its recognition of the 60th anniversary of the freedom of association Convention, the Committee observes with
concern that there are significant lacunae in the application of the Convention with respect to specific categories of
workers. In light of the discussion in March 2008 in the Governing Body’s Committee on Employment and Social Policy
in relation to export processing zones (EPZs), the Committee would refer in particular to its past consideration of the
application of Conventions in EPZs. In 1999, the Committee had taken note of the report of the Tripartite Meeting of
Export Processing Zones—Operating Countries, which had highlighted the disparity between de jure and de facto
application of labour standards in EPZs and between EPZ workers and those not working in EPZs, particularly as regards
the right to organize and to bargain collectively. This information is all the more alarming in light of the estimates made in
this year’s report from the ILO InFocus Initiative on EPZs to the Governing Body
(www.ilo.org/public/english/dialogue/sector/themes/epz.htm) that there are around 3,500 EPZs throughout the world,
operating in 120 countries and territories and employing around 66 million people. The Committee further finds it of
particular concern when considering the importance of fundamental human rights, in particular equality of treatment, that
there is often an extremely high proportion of women among EPZ workers deprived of their rights. A perusal of the
Committee’s comments this year on the application of Convention No. 87 by ratifying countries lends weight to the
importance of the obstacles faced by many EPZ workers and, in some cases, illustrates the dramatic impact this has had on
society overall.

The Committee wishes also to raise the particular challenges faced by workers in the informal economy in relation to
organizational rights. In many countries around the world, the informal economy represents between half and three-
quarters of the overall workforce. The Committee, in reaffirming that Convention No. 87 is applicable to all workers and
employers without distinction whatsoever, is heartened by innovative approaches taken by governments, workers’ and
employers’ organizations over recent years to organize those in the informal economy, but observes that these are few and
far between and that the full benefits of the Convention rarely reach the informal economy.

In follow up to discussions in the Governing Body in relation to EPZs and the conclusions of the 2002 Conference
Committee concerning decent work and the informal economy, the Committee wishes to request governments to provide
information with their next reports due on:

Export processing zones:

—  the nature and extent of the workforce in any EPZs in the country (number of workers, percentage of women,
percentage of migrants);

—  the legislation applicable to EPZs and the manner in which the rights under the Convention are assured to EPZ
workers;

—  the number of trade unions in existing EPZs and the percentage of the workforce in the EPZs that is represented by
unions;

— the bodies, institutions or other means available for trade unions to represent the interests of the EPZ workers they
represent.
Informal economy:

—  the nature and extent of the informal economy in the country, including percentage of women, percentage of
migrants;

—  any initiatives taken to ensure either in law or in practice the realization of the rights under the Convention to those
in the informal economy.

Antigua and Barbuda

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee regrets that once again, the Government failed to reply to the specific comments and questions
concerning the application of the Convention made by the Committee during several years. The Committee trusts that the
Government will endeavour to be more responsive to its specific questions in its next report.

In its previous comments, the Committee had recalled the need to amend sections 19, 20, 21 and 22 of the Industrial
Court Act, 1976, which permit the referral of a dispute to the court by the Minister or at the request of one party with the
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consequent effect of prohibiting any strike action, under penalty of imprisonment, and which permit injunctions against a
legal strike when the national interest is threatened or affected, as well as the overly broad list of essential services in the
Labour Code.

On the matter of essential services, the Committee notes the inclusion of the Government printing office and the port
authority in the schedule of essential services in the Labour Code and considers that such services cannot be considered
essential in the strict sense of the term. In this respect, the Committee would draw the Government’s attention to
paragraph 160 of its General Survey of 1994 on freedom of association and collective bargaining wherein it states that, in
order to avoid damages which are irreversible or out of all proportion to the occupational interests of the parties to the
dispute, as well as damages to third parties, the authorities could establish a system of minimum service in services which
are of public utility rather than impose an outright ban on strikes, which should be limited to essential services in the strict
sense of the term. As concerns the Minister’s power to refer disputes in cases of acute national crisis, the Committee notes
that the power of the Minister to refer a dispute to the court under sections 19 and 21 of the Industrial Court Act would
appear to apply to situations going beyond the notion of an acute national crisis. Under section 19(1), this authority of the
Minister appears to be discretionary since, under section 21, this power may be used in the national interest which would
appear to be broader than the strict notion of a specific situation of acute national crisis where the restrictions imposed
must be for a limited period and only to the extent necessary to meet the requirements of the situation (see General
Survey, op. cit., paragraph 152).

In light of the above, the Committee once again urges the Government to indicate in its next report the measures
taken or envisaged to ensure that: (1) the power of the Minister to refer a dispute to binding arbitration resulting in a
ban on strike action is restricted to strikes in essential services in the strict sense of the term, to public servants
exercising authority in the name of the State or in case of an acute national crisis; (2) a binding referral of a collective
dispute to the court can only be made at the request of both parties, and not any one of the parties as appears to be the
case in section 19(2); and, (3) the schedule of essential services in the Labour Code is modified in order to eliminate all
those services that are not essential in the strict sense of the term.

The Committee hopes that the Government will make every effort to take the necessary action in order to amend
the abovementioned legislative provisions in the very near future and reminds it that it can avail itself of the technical
assistance of the Office.

Australia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1973)

The Committee notes with interest the general statement made in the Government’s report to the effect that the new
Australian Government acknowledges that the aspects of federal workplace relations laws, previously commented on by
the Committee, did not, in a number of important respects, meet the key requirements of ILO standards ratified by
Australia relating to collective bargaining and freedom of association. These comments related primarily, but were not
limited to, amendments made in 2005 to the Workplace Relations Act, 1996, (WR Act) by the Workplace Relations
Amendment (Work Choices) Act, 2005 (Work Choices Act). The Committee also notes that: (i) a critical component of
the new Government’s legislative programme is to enact new laws governing workplace relations in Australia, having due
regard to the issues canvassed in the report of the Committee of Experts; (ii) the first stage of the Government’s legislative
programme is now in place following the entry into force of the Workplace Relations Amendment (Transition to Forward
with Fairness) Act, 2008 (Transition Act), on 28 March 2008; this Act amends the WR Act and provides for a measured
transition to the Government’s new workplace relations system which will be fully operational from 1 January 2010; (iii)
the substantive workplace relations reforms under development have been the product of extensive consultation and
review by employer and worker representatives and subject to extensive parliamentary scrutiny. The Committee requests
the Government to communicate with its next report a copy of any draft legislation under consideration in the
framework of the substantive labour law reform, so as to examine its conformity with the Convention.

Article 3 of the Convention. Right to strike. The Committee’s previous comments concerned the need to amend
numerous provisions of the WR Act with a view to bringing them into conformity with the Convention. The Committee
had referred in particular to provisions which lift the protection of industrial action in support of: multiple business
agreements (section 423(1)(b)(i)); “pattern bargaining” (section 439); secondary boycotts and general sympathy strikes
(section 438); negotiations over “prohibited content” (sections 356 and 436 of the WR Act, in connection with the
Workplace Relations Regulations, 2006); strike pay (section 508 of the WR Act); and provisions which prohibit industrial
action in case of danger to the economy (sections 430, 433 and 498 of the WR Act), through the introduction of
compulsory arbitration at the initiative of the Minister (sections 500(a) and 504(3) of the WR Act). Finally, the Committee
had raised the need to amend section 30J of the Crimes Act, 1914, which prohibits industrial action threatening trade or
commerce with other countries or among States and section 30K of the Crimes Act, 1914, prohibiting boycotts, resulting
in the obstruction or hindrance of the performance of services by the Australian Government or the transport of goods or
persons in international trade.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee notes from the Government’s report that the substantive workplace relations reforms under
development for consideration by Parliament later in 2008 will provide for protected industrial action authorized by a
secret ballot during bargaining for a collective enterprise agreement; the ballot process will be fair and simple. The
Committee also notes, however, that according to a communication by the Australian Congress of Trade Unions (ACTU)
dated 1 September 2008, the Government has indicated its intention to retain the existing provisions which prohibit
secondary boycotts and make industrial action in favour of “pattern bargaining” (i.e. negotiations seeking common wages
or conditions of employment for two or more proposed collective agreements with different employers or even different
subsidiaries of the same parent company) illegal. The Committee hopes that the substantive workplace relations reform
will address the need to bring law and practice into conformity with the comments made by the Committee on the
points raised above. It requests the Government to indicate in its next report the measures taken in this regard.

Access to the workplace. In a previous direct request, the Committee had raised the need to lift the restrictive
conditions set for granting a permit allowing trade union representatives to have entry to the workplace in order to meet
with workers (sections 740, 742(1), (2)(b), (2)(d) and (2)(h)). The Committee notes the comments made by ACTU
detailing the hurdles faced by unions in this regard and noting the intention of the new Government to retain the existing
provisions.

The Committee recalls that the right of trade union officers to have access to places of work and to communicate
with management is a basic activity of trade unions which should not be subject to interference by the authorities and
should not be limited to communications with “eligible” employees, as trade unions should be able to apprise non-
unionized workers of the potential advantages of unionization or of coverage by a collective agreement. The Committee
therefore requests the Government to indicate any measures taken or contemplated to amend sections 742(1), (2)(b),
(2)(d) and (2)(h) and 760 of the WR Act, so as to lift the restrictive conditions set for granting a permit giving right of
entry to the workplace and ensure that the group of workers with whom a trade union representative may meet at the
workplace is not artificially restricted.

Building industry. In its previous comments, the Committee, taking note of the conclusions and recommendations of
the Committee on Freedom of Association in Case No. 2326 (338th Report, paragraphs 409-457), had raised the need to
rectify numerous discrepancies between the Building and Construction Industry Improvement (BCII) Act, 2005, and the
Convention. The Committee had regretted, in particular, the declining rate of trade unionism in the industry which, in the
Committee’s view, might not be unrelated to impediments placed over collective bargaining in the BCII Act.

The Committee recalls from previous comments that: (i) the BCII Act renders virtually all forms of industrial action
in the building and industrial sector unlawful; (ii) introduces severe financial penalties, injunctions and actions for
uncapped damages in case of “unlawful” industrial action; (iii) gives the enforcement agency known as the Australian
Building and Construction Commission (ABCC) wide-ranging coercive powers akin to an agency charged with
investigating criminal matters; (iv) grants the capacity to the Minister for Workplace Relations to regulate industrial
affairs in the building and construction industry by Ministerial Decree through a device referred to as a building code
which is inconsistent with the Convention on several points and is implicitly “enforced” through an ‘“accreditation
scheme” for contractors who wish to enter into contracts with the Commonwealth.

The Committee notes that according to the comments made by the ACTU in its communication dated 14 September
2007, the ABCC issued a fact sheet based on the building code which implicitly discourages trade union membership and
encourages resignations from trade unions; moreover, the ABCC issued a “warning” against an employer that it might
suffer a reduction in opportunities to tender for Government projects or be precluded from tendering for contracts for a
period of time, if it continued to allow a union delegate, rather than site management, to conduct “staff inductions”. The
Committee also notes that, in its comments dated 1 September 2008, the ACTU regrets that the new Government has
given no indication that it is considering amending the BCII Act and that it has retained the ABCC with its powers and
resources undiminished and its policy orientation unaltered. With regard to the steps taken to replace the ABCC with a
“specialist regulator” as of 1 February 2010, the ACTU notes that it opposes in principle the granting of additional powers
to a “specialist regulator”. It adds that it considers the existence of a separate set of industrial laws for a single industry to
be contrary to the principle of treating all workers equally and fairly. The ACTU raises a number of serious concerns
(inter alia, by citing statistical data) about the conduct of the ABCC, the activities of which appear to continue to be
targeted against trade unions and workers. The ACTU also refers to heavy financial penalties imposed by the ABCC under
the BCII Act (amounting to 1.2 million Australian dollars from October 2005 to May 2008). The ACTU finally refers to
the prosecution by the ABCC of a trade union officer who risks up to six months imprisonment, without being the subject
of any investigation, simply for having failed to appear before the ABCC to answer questions (s. 52(6), BCII Act). The
Committee also notes the comments by the ITUC in a communication dated 29 August 2008 referring to additional
restrictions on trade union activities and fines imposed by the ABCC in a “campaign against workers and unions in the
construction industry”.

The Committee notes that, according to the Government, the ABCC will be retained until 31 January 2010, after
which time, it will be replaced with a specialist building and construction division of the inspectorate of a new workplace
relations agency, Fair Work Australia. The Government has engaged a former judge of the Australian Federal Court to
consult and report on matters related to the creation of the specialist division and to report to the Government in 2009. A
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report will be provided to the Committee of Experts once the Government has had the opportunity to consider the
recommendations of this inquiry.

The Commiittee requests the Government to provide a full reply to the information communicated by the ACTU
and the ITUC in 2007 and 2008.

The Committee wishes to emphasize once again that all workers without distinction whatsoever, including workers
in the building and construction industry, have the right to organise, and that the exercise of the right to organize
presupposes that trade unions have the right to freely organize their activities and formulate their programmes for
furthering and defending the interests of workers, without interference from the authorities. The Committee, therefore,
once again urges the Government to indicate in its next report any measures taken or contemplated with a view to: (i)
amending sections 36, 37 and 38 of the BCII Act, 2005, which refer to “unlawful industrial action” (implying not
simply liability in tort vis-a-vis the employer, but a wider responsibility towards third parties and an outright
prohibition of industrial action); (ii) amending sections 39, 40 and 48-50 of the BCII Act so as to eliminate any
excessive impediments, penalties and sanctions against industrial action in the building and construction industry; (iii)
introducing sufficient safeguards into the BCII Act so as to ensure that the functioning of the Australian Building and
Construction (ABC) Commissioner and inspectors does not lead to interference in the internal affairs of trade unions —
especially provisions on the possibility of lodging an appeal before the courts against the ABC Commissioner’s notices
prior to the handing over of documents (sections 52, 53, 55, 56 and 59 of the BCII Act); and (iv) amending section
52(6) of the BCII Act which enables the ABC Commissioner to impose a penalty of six months’ imprisonment for
failure to comply with a notice to produce documents or give information so as to ensure that penalties are
proportional to the gravity of any offence. The Committee also requests the Government to indicate any measures
taken to instruct the ABCC to refrain from imposing penalties or commencing legal proceedings under the ABCC
while the review is under way.

The Committee addresses a request on certain other points directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee notes with interest the general statement made in the Government’s report to the effect that the new
Australian Government acknowledges that the aspects of federal workplace relations laws, previously commented on by
the Committee, did not, in a number of important respects, meet the key requirements of ILO standards ratified by
Australia relating to collective bargaining and freedom of association. These aspects related primarily, but were not
limited to, amendments made in 2005 to the Workplace Relations Act 1996 (WR Act) by the Workplace Relations
Amendment (Work Choices) Act 2005 (Work Choices Act). A critical component of the new Government’s legislative
programme is to enact new laws governing workplace relations in Australia having due regard to the issues canvassed in
the report of the Committee of Experts. The first stage of the Government’s legislative programme is now in place
following the entry into force of the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008
(Transition Act) on 28 March 2008. The Transition Act amends the WR Act and provides for a measured transition to the
Government’s new workplace relations system which will be fully operational from 1 January 2010.

The Committee notes with interest that according to the Government, key changes introduced by the Transition Act
include: (i) preventing the making of further Australian Workplace Agreements (AWAs — a form of statutory individual
agreement putting emphasis on direct employee—employer negotiations over collective negotiations with trade unions
aimed at concluding collective agreements); since the Transition Act took effect on 28 March 2008, no new AWAs can
now be made; AWAs have been used to undermine the safety net set by awards and are the least used industrial
instrument in Australian workplaces, estimated by the Government at fewer than 10 per cent of Australian employees; (ii)
providing for Individual Transitional Employment Agreements (ITEAs) to be available in limited circumstances during
the transition period, until 31 December 2009; the aim is to provide employers and employees with time to work through
their transition to the new system without major disruption or confusion; (iii) enacting a new “no disadvantage” test for all
workplace agreements which provides better protection to employers’ terms and conditions of employment in relation to
the provisions of the applicable collective agreement, or in the absence of a collective agreement, the applicable award and
the Australian Fair Pay and Conditions Standard; in other words, ITEAs must pass a no-disadvantage test which ensures
that they cannot be used to reduce the wages and conditions of employees covered by them; (iv) enabling the Australian
Industrial Relations Commission to create new, modern awards.

The Committee also notes with interest that, according to the Government, collective bargaining will be placed at the
centre of the new workplace relations system, which is being developed through wide consultations with union and
business representatives. The current complex agreement-making process will be replaced with a simple, flexible and fair
system, and the current onerous, complex and legalistic restrictions on agreement content will be removed. In the new
workplace relations system, Fair Work Australia will be responsible for a range of functions including the following: (i)
assisting the parties to resolve grievances; (ii) resolving unfair and unlawful dismissal claims; (iii) facilitating collective
bargaining and enforcing good faith bargaining; giving bargaining parties reliable advice in order to make collective
agreements and assisting employees, particularly those who are not unionized, to understand how to collectively bargain;
(iv) reviewing and approving collective agreements; (v) adjusting minimum wages and award conditions; (vi) monitoring
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compliance with and ensuring the application of workplace laws, awards and agreements; and (vii) regulating registered
industrial organizations.

The Committee also notes with interest from the Government’s report that the new laws will recognise that freedom
of association is vital for the proper functioning of a fair workplace relations system built on the concept of democracy in
the workplace. It will be unlawful for anyone to try to stop a working person (whether by threat, pressure, discrimination,
victimization or termination) from exercising their free choice to join and be represented by a union, or participate in
collective activities. The Government will ensure that the new industrial arbiter, Fair Work Australia, has the power to
make orders to ensure freedom of association is protected. The Committee requests the Government to communicate
with its next report a copy of any draft legislation under consideration, so as to examine its conformity with the
Convention.

A. Federal jurisdiction. 1. In its previous comments, the Committee raised the need to amend sections 659 and 693
of the WR Act so as to ensure that there is no possibility of introducing exemptions from the right to be protected against
anti-union dismissal for particular classes of employees (employees “in relation to whom the operation of the provisions
causes or would cause substantial problems because of: (i) their particular conditions of employment; or (ii) the size or
nature of the undertaking in which they are employed”). The Government indicates that, as no regulations have been made
under section 693 of the WR Act to exclude certain classes of employees from protection, all Australian employees
continue to be protected against anti-union dismissal. The Committee notes, however, that the issue raised in its previous
comments relates to the possibility of introducing exemptions to protection against anti-union discrimination by
regulation. The Committee hopes that the substantive workplace relations reform will address the need to amend
sections 659 and 693 of the WR Act so as to ensure that there is no possibility of introducing exemptions from the right
to be protected against anti-union dismissal for particular classes of employees. It requests the Government to indicate
in its next report the measures taken in this regard.

2. In its previous comments, the Committee raised the need to amend section 643 of the WR Act so as to ensure that
establishments with less than 100 employees are not excluded from protection against harsh, unjust or unreasonable
dismissals. The Government indicates that the exemption of workplaces with less than 100 employees from unfair
dismissal laws will be removed; protection against harsh, unjust or unreasonable dismissals will be restored, subject to a
12-month qualifying period for employees who work in a small business with fewer than 15 employees and six months for
employees who work in large businesses. The Committee notes that dismissals on anti-union grounds (which is a narrower
category in relation to harsh, unjust or unreasonable dismissals) should be available to all workers at all times and should
not be subject to a qualifying period. The Committee therefore hopes that the substantive workplace relations reform
will address the need to ensure that protection against anti-union discrimination is available to all workers at all times
and is not subject to a qualifying period. It requests the Government to indicate in its next report the measures taken in
this regard.

3. In its previous comments, the Committee raised the need to amend sections 400(6), 793 and 400(5) of the WR
Act so as to ensure that workers are adequately protected against any discrimination at the time of recruitment related to
their refusal to sign an AWA. The Committee notes that the Transition Act prevents new AWAs from being made and
that, until the end of 2009, sections 400(6), 793 and 400(5) of the WR Act apply in relation to ITEAs instead of AWAs.
The Committee also notes with interest that, according to the Government, there will be no place for any form of statutory
individual employment agreement in the new workplace relations system and thus the question of discrimination will not
arise. The Committee expresses the hope that the substantive workplace relations reform will address the need to
ensure that workers are adequately protected against discrimination at the time of recruitment related to their refusal
to sign any form of statutory individual employment agreement. It requests the Government to indicate in its next
report the measures taken in this regard.

4. In its previous comments, the Committee raised the need to amend sections 423 and 431 of the WR Act so as to
ensure that workers are adequately protected against anti-union discrimination, especially dismissals for industrial action
taken in the context of negotiations of multiple business agreements and “pattern bargaining” (i.e. negotiations seeking
common wages or conditions of employment for two or more proposed collective agreements with different employers or
even different subsidiaries of the same parent company). The Government indicates that it is committed to continuing
provisions for protected industrial action authorized by a secret ballot during bargaining for a collective agreement; it will
be unlawful for an employer to dismiss an employee wholly or partly because the employee is proposing to engage, is
engaging, or has engaged, in protected industrial action.

In this regard, the Committee notes the comments made by the Australian Congress of Trade Unions (ACTU) in a
communication dated 1 September 2008 to the effect that the Government has indicated its intention to retain the existing
provisions rendering action in favour of “pattern bargaining” illegal. The Committee once again recalls that action related
to the negotiation of multiple business agreements and “pattern bargaining” is legitimate trade union activity for which
adequate protection should be afforded in the law and that the choice of the bargaining level should normally be made by
the parties themselves. The Committee therefore once again requests the Government to indicate in its next report any
measures taken or contemplated to amend sections 423 and 431 of the WR Act, so as to ensure that workers are
adequately protected against acts of anti-union discrimination, in particular dismissal, for acts linked to negotiating
collective agreements at whatever level deemed appropriate by the parties.
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5. In its previous comments, the Committee raised the need to establish a mechanism for the rapid and impartial
examination of allegations of acts of interference in the context of the selection of a bargaining partner in the enterprise;
this was considered necessary, given that under section 328(a) of the WR Act, an employer had the widest possible
discretion to select a bargaining partner and to negotiate with organizations which had “at least one member” in the
enterprise. Moreover, the Committee had taken note of comments made by the International Trade Union Confederation
(ITUC) in 2007 on the possibility for employers to bypass unions in negotiations, even when the workers wished to be
represented by their union, and had raised the need for measures to ensure that “employee collective agreements” did not
undermine workers’ organizations and their ability to conclude collective agreements and that, therefore, negotiations with
non-unionized workers took place only where there was no representative trade union in the enterprise. Finally, the
Committee had raised the need to address various provisions of the WR Act which gave preference to individual
agreement-making over collective bargaining and, in particular, to amend section 348(2) of the WR Act so as to ensure
that statutory individual agreements (AWAs) might prevail over collective agreements only to the extent that they were
more favourable to the workers.

The Committee notes with interest that, according to the Government, since the Transition Act took effect on 28
March 2008, no new AWAs can be made, while ITEAs may be concluded in limited circumstances until 31 December
2009; moreover, a new no-disadvantage test has been put in place for all new workplace agreements, which provides
better protection to employees. In addition to this, the Committee notes the Government’s commitment that under the new
system, at the commencement of bargaining, employers will be obliged to inform employees of their right to be
represented. Employees will be free to choose who represents them in collective bargaining. Employees who are union
members will be able to be represented by a union that is eligible to represent them. All bargaining participants must
respect that choice and bargain in good faith with all other bargaining participants. An independent arbiter, called “Fair
Work Australia”, will be able to determine the level of support for collective bargaining amongst employees in a
workplace. Where a majority of employees at a workplace want to bargain collectively, their employer will be required to
bargain collectively with them in good faith.

The Committee also notes, however, that in its latest comments the ACTU regrets the fact that the Transition Act did
not immediately abolish statutory individual agreements. The ACTU also draws attention to recent cases in which
employers have sought to take advantage of the transitional arrangements to impose non-union collective agreements
containing AWA-like conditions on their workforce so as to prevent them from being covered by collective agreements
negotiated with representative unions for years to come. This is significant in light of the fact that when AWAs expire,
workers will potentially be covered by these non-union agreements. The ACTU urges the Government to ensure that
enforceable “agreements” cannot be made applicable to existing employees without them having participated in the
decision to endorse the agreements.

Finally, the Committee notes that the Government does not make any observation as to the incident communicated
by the ITUC in its previous comments concerning a call centre which had allegedly forced workers out of a collective
agreement and into AWAs, and the related investigation by the Workplace Rights Advocate of the State of Victoria.

The Committee requests the Government to provide additional information on the provisions which will govern
the transition from the previous system, based on statutory individual agreements (AWASs), to the new system which will
have collective bargaining at its centre and to specify, in particular, the conditions under which workers covered by
AWAs will be free to be represented in collective bargaining, as well as the relationship between AWAs already
concluded and new collective agreements. The Committee hopes that in the framework of the substantive labour
reform, measures will be taken to ensure that: (i) there is no possibility of acts of interference by the employer in the
context of the selection of a bargaining partner; and that (ii) “employee collective agreements” may not be used to
undermine workers’ organizations and their ability to conclude collective agreements. The Committee requests the
Government to indicate in its next report the measures taken in this regard.

6. In its previous comments, the Committee raised the need to repeal or amend sections 151(1)(h), 152, 331(1)(a)(ii)
and 332(3) of the WR Act so as to ensure that multiple business agreements are not subject to a requirement of prior
authorization at the discretion of the employment advocate and that the determination of the bargaining level is left to the
discretion of the parties and is not imposed by law or by decision of the administrative authority. The Committee notes
that, according to the Government, under the new system Fair Work Australia will be able to facilitate multi-employer
collective bargaining for low paid employees or employees who have not historically had access to the benefits of
collective bargaining. Further, the Government’s policy is that where more than one employer and their employees or
unions with coverage in the workplaces voluntarily agree to collectively bargain for a single agreement, they will be free
to do so. Nevertheless, the Committee also notes that according to the ITUC, the Government has indicated its intention to
retain the prohibition of “pattern bargaining” (i.e. negotiations seeking common wages or conditions of employment for
two or more proposed collective agreements with different employers, which might therefore lead to a form of multi-
employer business agreement).

The Committee once again recalls that the level of collective bargaining should be decided by the parties themselves
and not be imposed by law and that legislative provisions which make the entry into force of a collective agreement
subject to prior approval by the administrative authority at its discretion, is incompatible with the Convention. The
Committee hopes that in the framework of the substantive labour reform under way, all types of multiple business
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agreements, including “pattern bargaining”, will be allowed so that the determination of the bargaining level is left to
the discretion of the parties and is not imposed by law or by decision of the administrative authority. The Committee
requests the Government to indicate in its next report any measures taken in this regard.

7. In its previous comments, the Committee raised the need to amend section 330 of the WR Act so as to ensure that
the choice of bargaining agent, even in new businesses, may be made by the workers themselves so that they will not be
prohibited from negotiating their terms and conditions of employment in the first year of their service for the employer
even if an “employer greenfields agreement” has been registered (enabling the employer to unilaterally determine the
terms and conditions of employment in a new business including any new activity by a government authority, or a body in
which a government has a controlling interest, or which has been established by law for a public purpose as well as a new
project which is of the same nature as the employer’s existing business activities). The Committee notes that, according to
the Government, under the new system where an employer commences a genuinely new business or undertaking and they
have not yet engaged any employees, the employer and a relevant union may bargain for a collective greenfields
agreement for the new business. The Committee requests the Government to specify the modalities according to which
an employer may negotiate with a union the terms and conditions of employment in a new business before engaging
any employees and the safeguards which ensure protection against employer interference in this framework. The
Committee also requests the Government to indicate whether it is still possible to conclude “employer greenfields
agreements” which enable the employer to determine unilaterally the terms and conditions of employment in a new
business; if that is the case, the Committee requests the Government to indicate the measures taken or contemplated in
the framework of the substantive labour reform, to ensure that workers in new businesses are able to choose the
bargaining agent themselves, and that they are not prohibited from negotiating their terms and conditions of
employment even if an “employer greenfields agreement” has been registered.

B. Building industry. In its previous comments, the Committee, taking note of the conclusions and
recommendations of the Committee on Freedom of Association in Case No. 2326 (338th Report, paragraphs 409-457),
had raised the need to rectify several discrepancies between the Building and Construction Industry Improvement (BCII)
Act and the Convention.

The Committee recalls that, according to the comments previously made by the ACTU, section 64 of the BCII Act
prohibits project agreements, which have been a common feature of the building industry and are particularly suited to the
industry’s nature as an efficient means of ensuring that all employees on a building site, who may be employed by a large
number of small subcontractors, are covered by one agreement setting standard wages and conditions.

The Committee notes that the Government has commenced a process of extensive consultation in relation to the
BCII Act and the regulatory arrangements that will apply after 31 January 2010. The Government’s policy is that
collective bargaining will be based at the enterprise level using a well understood definition of “enterprise” which may
include a single business or employer, a group of related businesses operating as a single business or a discrete
undertaking, site or project. However, pattern bargaining and industry-wide bargaining will not be permitted. The new
system contemplates multi-employer bargaining in the circumstances delineated above.

Taking note of the extensive comments made by the ACTU on this issue, under the Committee’s comments
concerning Convention No. 87, and also noting that, according to the Government, under the new workplace relations
system there will be no place for any form of statutory individual agreements, which means that certain provisions of the
BCII operating in conjunction with the WR Act may be substantially modified in the future, the Committee regrets that
the Government has not provided more detailed information on the specific steps contemplated to bring the BCII into full
conformity with the Convention.

The Commiittee therefore once again urges the Government to indicate in its next report the measures taken or
contemplated so as to bring the BCII Act into conformity with the Convention with regard to the following points: (i)
the revision of section 64 of the Act so as to ensure that the determination of the bargaining level is left to the
discretion of the parties and is not imposed by law or by decision of the administrative authority; (ii) the promotion of
collective bargaining, especially by ensuring that there are no financial penalties or incentives linked to undue
restrictions on collective bargaining (sections 27 and 28 of the Act authorize the Minister to deny Commonwealth
funding to contractors bound by a collective agreement that, although lawful, does not meet the requirements of the
building code; the latter: (i) excludes a wide range of matters from the scope of collective bargaining; and (ii) contains
financial incentives to ensure that statutory individual agreements may override collective agreements).

C. Higher education sector. In its previous comments the Committee raised the need to amend section 33-5 of the
Higher Education Support Act 2003, as well as the Higher Education Workplace Relations Requirements (HEWRRs)
which raised obstacles to collective bargaining similar to those raised by the WR Act and the BCII Act, by: (1) providing
economic incentives to ensure that collective agreements contain exceptions in favour of AWAs; and (2) allowing for
negotiations with non-unionized workers even where representative trade unions exist in the unit. The Committee notes
with interest that the Government has introduced into the Australian Parliament draft legislation to abolish the HEWRRs.
The Committee requests the Government to indicate in its next report progress made in the adoption of legislation
aimed at abolishing the HEWRRs.

A request on another point is being addressed directly to the Government.
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Bangladesh

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee notes with regret that the Government’s report has not been received and takes note of the discussion
that took place at the Conference Committee on the Application of Standards in June 2008.

The Committee recalls that in its previous comments it took note of an extensive list of serious violations of
workers’ basic civil liberties which, according to the International Trade Union Confederation (ITUC), had been
committed in 2006 in the context of a strike and a riot in the garment sector and a reported harsh crackdown by the army’s
rapid action battalion; the ITUC had also referred to the death of a striking worker, numerous arrests of trade union
leaders, the raiding of trade union offices and police harassment.

The Committee takes note of the comments made by the ITUC in a communication dated 29 August 2008, with
regard to alleged violations committed in 2007 including the arrest and detention of the General Secretary of Dhaka
University Teachers’ Association (DUTA) and intimidation of unions by the military and security forces, the Government
and employers. The Committee also notes that despite a tripartite agreement signed on 12 June 2006 to withdraw cases
lodged against the workers in 2006 and release the arrested persons in Gazipur, Tongi, Savar and Ashulia Police Stations,
Cases Nos 49/06, 50/06 and 51/06 against workers which are under the jurisdiction of the Joydevpur Police Station are yet
to be withdrawn.

The Committee notes from the statement of the Government representative to the Conference Committee that all
those arrested had been released on bail and the Government was not actively pursuing their cases. There were over
5,000 factories in the country with 2.5 million workers and it was not easy to maintain law and order in all of the factories.
The Government was committed to ensuring law and order in factories with the utmost restraint.

The Committee regrets that the Government has not provided full particulars in respect of all the allegations of
arrest, harassment and detention of trade unionists and trade union leaders as requested by the Conference Committee.
Recalling that freedom of association can only be exercised in a climate that is free from violence, pressure or threats
of any kind against the leaders and members of workers’ organizations and that detention of trade unionists for
reasons connected with their activities in defence of the interests of workers, constitutes a serious interference with
civil liberties in general and with trade union rights in particular, the Committee once again requests the Government
to provide full particulars in respect of all the allegations of arrest, harassment and detention of trade unionists and
trade union leaders.

Furthermore, the Committee reiterates its previous requests for information on: (i) measures taken, including
instructions given to the law enforcement authorities, so as to avoid the danger of excessive violence in trying to
control demonstrations, and ensure that arrests are made only where criminal acts have been committed; (ii) the
charges brought in 2004 against 350 women trade unionists, including the General Secretary of the JSL’s Women’s
Committee, Shamsur Nahar Bhuiyan and all judicial decisions taken in this matter; and (iii) the measures taken to
ensure the prompt registration of Immaculate (Pvt) Ltd Sramik Union.

The Committee notes that according to the latest communication by the ITUC, throughout 2007 the Joint Director
for Labour (JDL) who is responsible for registering new trade unions refused to take any actions on pending union
registration applications, particularly in the textiles sector, thereby effectively denying workers their right to association
and bargain collectively; the ITUC also refers to processes initiated to deregister the Bangladesh Garments and Industrial
Sramik Federation (BGIWF) and threats to deregister two other federations which cooperated with the petition of the
AFL—CIO lodged before the Office of the US Trade Representative seeking the revocation of Generalized System of
Preferences (GSP) privileges for Bangladesh. The Committee requests the Government to provide its observations in this
regard and to indicate the number of trade unions registered in 2007, particularly in the textile sector, as well as the
current status of the BGIWF.

The Committee also recalls that its previous comments concerned the following issues.

Right to organize in export processing zones (EPZs). The Committee notes that according to the previous comments
made by the ITUC, the Bangladesh Export Processing Zones Authority (BEPZA) continued to raise obstacles to the
establishment of workers’ associations in EPZs after the deadline of 31 October 2006 set in section 13(1) of the Industrial
Relations Act 2004; although after this deadline, workers had the right to apply to form workers’ associations the BEPZA
allegedly failed to devise and provide the prescribed form needed by the workers to this effect, thus preventing in practice
the establishment of such associations; the ITUC adds in its latest communication that following the filing of the AFL—
CIO petition on the revocation of GSP privileges, delaying tactics at BEPZA relented and workers were provided the
opportunity to register their intent to form workers’ associations and participate in elections to formally establish them; in
the final months of 2007, many workers’ associations went through the election process, frequently with over 90 per cent
of the workers in favour; nevertheless, employers continued to refuse to substantively accept their role or to enter into
negotiations with them. The Committee requests the Government to communicate its observations in this regard and to
provide statistical information on the number of workers’ associations established in the EPZs after 1 November 2006.
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The Committee further recalls that the EPZ workers’ associations and Industrial Relations Act 2004, contains
numerous and significant restrictions and delays in relation to the right to organize in EPZs and, in particular:

(i) provides that workers’ associations will not be allowed in industrial units established after the commencement of the
Act, until a period of three months has expired after the commencement of commercial production in the concerned
unit (section 24);

(ii) provides that there can be no more than one workers’ association per industrial unit (section 25(1));

(iii) establishes excessive and complicated minimum membership and referendum requirements for the establishment of
workers’ associations (a workers’ association may be formed only when a minimum of 30 per cent of the eligible
workers of an industrial unit seek its formation, and this has been verified by the Executive Chairperson of BEPZA,
who shall then conduct a referendum on the basis of which the workers shall acquire the legitimate right to form an
association under the Act, only if more than 50 per cent of the eligible workers cast their vote, and more than 50 per
cent of the votes cast are in favour of the formation of the workers’ association (sections 14, 15, 17 and 20);

(iv) confers excessive powers of approval of the constitution drafting committee to the Executive Chairperson of the
BEPZA (section 17(2));

(v) prevents steps for the establishment of a workers’ association in the workplace for a period of one year after a first
attempt failed to gather sufficient support in a referendum (section 16);

(vi) permits the deregistration of a workers’ association at the request of 30 per cent of the workers even if they are not
members of the association and prevents the establishment of another trade union for one year after the previous
trade union was deregistered (section 35);

(vii) provides for the cancellation of the registration of a workers’ association on grounds which do not appear to justify
the severity of this sanction (such as contravention of any of the provisions of the association’s constitution)
(sections 36(1)(c), (e)—(h) and 42(1)(a));

(viii) establishes a total prohibition of industrial action in EPZs until 31 October 2008 (section 88(1) and (2)); provides for
severe restrictions of strike action, once recognized (possibility to prohibit a strike if it continues for more than 15
days or even before this deadline, if the strike is considered as causing serious harm to productivity in the EPZ
(section 54(3) and (4));

(ix) prevents workers’ associations from obtaining or receiving any fund from any outside source without the prior
approval of the Executive Chairperson of the BEPZA (section 18(2));

(x) establishes an excessively high minimum number of trade unions to establish a higher level organization (more than
50 per cent of the workers’ associations in an EPZ (section 32(1));

(xi) prohibits a federation from affiliating in any manner with federations in other EPZs and beyond EPZs (section
32(3)); and

(xii) does not seem to afford guarantees against interference with the right of workers to elect their representatives in full
freedom (e.g. the procedure of election shall be determined by the BEPZA, etc. (sections 5(6) and (7), 28(1), 29 and
32(4)).

The Committee once again requests the Government to take the necessary measures to amend the EPZ workers’
associations and Industrial Relations Act so as to bring it into conformity with the Convention and to provide detailed
information in its next report in this respect.

Other discrepancies between national legislation and the Convention. The Committee recalls that for many years it
had been referring to serious discrepancies between the national legislation and the Convention. It now notes the adoption
of the Bangladesh Labour Act 2006 (the Labour Act) which replaced the Industrial Relations Ordinance 1969 (section
353(1)(x)).

The Committee notes with deep regret that the new Act does not contain any improvements in relation to the
previous legislation and in certain regards contains even further restrictions which run against the provisions of the
Convention. Thus, the Committee notes the following:

—  the need to repeal provisions on the exclusion of managerial and administrative employees from the right to establish
workers’ organizations (section 2 XLIX and LXV of the Labour Act) as well as new restrictions of the right to
organize of fire-fighting staff, telex operators, fax operators and cipher assistants (exclusion from the provisions of
the Act based on section 175 of the Labour Act);

—  the need to either amend section 1(4) of the Labour Act or adopt new legislation so as to ensure that the workers in
the following sectors, which have been excluded from the scope of application of the Act including its provisions on
freedom of association, have the right to organize: offices of or under the Government (except workers in the
Railway Department, Posts, Telegraph and Telephone Departments, Roads and Highways Department, Public
Works Department and Public Health Engineering Department and the Bangladesh Government Press); the security
printing press; establishments for the treatment or care of the sick, infirm, aged, destitute, mentally disabled,
orphans, abandoned children, widows or deserted women, which are not run for profit or gains; shops or stalls in
public exhibitions which deal in retail trade; shops in any public fair for religious or charitable purposes;
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educational, training and research institutions; agricultural farms with less than ten workers; domestic servants; and
establishments run by the owner with the aid of members of the family. In case any of the above sectors are already
covered by existing legislation, the Committee requests the Government to provide information in this respect,

—  the need to repeal provisions which restrict membership in trade unions and participation in trade union elections to
those workers who are currently employed in an establishment or group of establishments, including seafarers
currently engaged in merchant shipping (section 2 LXV and 175, 185(2) of the Labour Act);

—  the need to repeal or amend new provisions which define as an unfair labour practice on the part of a worker or trade
union, an act aimed at “intimidating” any person to become, continue to be or cease to be a trade union member or
officer, or “inducing” any person to cease to be a member or officer of a trade union by conferring or offering to
confer any advantage and the consequent penalty of imprisonment for such acts (sections 196(2)(a) and (b) and 291
of the Labour Act); the Committee considers that the terms “intimidating” or “inducing” are too general and do not
sufficiently safeguard against interference in internal trade union affairs, since, for instance, a common activity of
trade unions is to recruit members by offering advantages, including with regard to other trade unions;

—  the need to repeal provisions which prevent workers from running for trade union office if they were previously
convicted for compelling or attempting to compel the employer to sign a memorandum of settlement or to agree to
any demand by using intimidation, pressure, threats, etc. (sections 196(2)(d) and 180(1)(a) of the Labour Act);

—  the need to lower the minimum membership requirement of 30 per cent of the total number of workers employed in
an establishment or group of establishments for initial and continued union registration, as well as the possibility of
deregistration if the membership falls below this number (sections 179(2) and 190(f) of the Labour Act); the need to
repeal provisions which provide that no more than three trade unions shall be registered in any establishment or
group of establishments (section 179(5) of the Labour Act) and that only one trade union of seafarers shall be
registered (section 185(3) of the Labour Act); finally, the need to repeal provisions prohibiting workers from joining
more than one trade union and the consequent penalty of imprisonment in case of violation of this prohibition
(sections 193 and 300 of the Labour Act);

—  the need to repeal provisions denying the right of unregistered unions to collect funds (section 192 of the Labour
Act) upon penalty of imprisonment (section 299 of the Labour Act);
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—  the need to lift several restrictions on the right to strike: requirement for three-quarters of the members of a workers’
organization to consent to a strike (sections 211(1) and 227(c) of the Labour Act); possibility of prohibiting strikes
which last more than 30 days (sections 211(3) and 227(c) of the Labour Act); possibility of prohibiting strikes at any
time if a strike is considered prejudicial to the national interest (sections 211(3) and 227(c) of the Labour Act) or
involves a public utility service including the generation, production, manufacture, or supply of gas and oil to the
public, as well as railways, airways, road and river transport, ports and banking (sections 211(4) and 227(c) of the
Labour Act); prohibition of strikes for a period of three years from the date of commencement of production in a
new establishment, or an establishment owned by foreigners or established in collaboration with foreigners (sections
211(8) and 227(c) of the Labour Act); penalties of imprisonment for participation in — or instigation to take part in
unlawful industrial action or go-slow (sections 196(2)(e) and 291, 294-296 of the Labour Act);

—  the need to repeal provisions which provide that no person refusing to take part in an illegal strike shall be subject to
expulsion or any other disciplinary measure by the trade union, so as to leave this matter to be determined in
accordance with trade union rules (section 229 of the Labour Act);
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—  the need to amend new provisions which define as an unfair labour practice on the part of workers, an act of
compelling or attempting to compel the employer to sign a memorandum of settlement or to accept or agree to any
demand by using “intimidation”, “pressure”, “threat” so as to ensure that there is no interference with the right of
trade unions to engage in activities like collective bargaining or strikes, and to repeal the consequent penalty of

imprisonment for such acts (sections 196(d) and 291(2) of the Labour Act);

—  the need to amend provisions which impose a penalty of imprisonment for failure to appear before the conciliator in
the framework of settlement of industrial disputes (section 301 of the Labour Act).

The Committee requests the Government to indicate in its next report the measures taken or contemplated so as to
bring the Labour Act 2006 into full conformity with the provisions of the Convention.

The Committee also notes that it is not clear from the provisions of the Labour Act whether rule 10 of the Industrial
Relations Rules 1977 (IRO) which previously granted the Registrar of Trade Unions overly broad authority to enter trade
union offices, inspect documents, etc., without judicial review, has been repealed. It would appear from section 353(2)(a)
that the rule remains in force, as the section in question provides that any rule under any provision of the repealed laws
(including the IRO) shall have effect until altered, amended, rescinded or repealed, so far as it is not inconsistent with the
provisions of the Labour Act 2006. The Committee requests the Government to indicate in its next report whether rule
10 of the IRO has been repealed by the entry into force of the Labour Act 2006 and, if not, to indicate the measures
taken or contemplated with a view to its repeal or amendment.
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Barbados

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee takes note of the comments submitted by the International Trade Union Confederation (ITUC) on 29
August 2008 as well as the comments submitted by the Congress of Trade Union and Staff Associations of Barbados
indicating that legislation commented upon by the Committee remains in place.

The Committee recalls that for numerous years it has advised the Government to amend section 4 of the Better
Security Act 1920, according to which any person who wilfully breaks a contract of service or hiring, knowing that this
could endanger real or personal property, is liable to a fine or up to three months’ imprisonment, so as to eliminate the
possibility of employers invoking it in a case of future strikes. The Committee notes the statement in the Government’s
report that section 4 of the Better Security Act 1920, has not been invoked in the case of a strike. The Committee recalls
that if this provision is applicable in the case of a strike, it should be amended so that such penalties may only be imposed
with respect to essential services in the strict sense of the term, namely those services the interruption of which would
endanger the life, personal health or safety of the whole or part of the population, and that the sanctions should not be
disproportionate to the seriousness of the violations. Once again, the Committee strongly urges the Government to take
the necessary measures in order to amend the Act in the very near future to bring it into conformity with the
Convention. The Committee requests the Government to indicate in its next report any measures taken in this regard.

Furthermore, the Committee has been requesting the Government since 1998 to provide information on
developments in the process of reviewing legislation regarding trade union recognition, to which the Government had
referred. The Committee notes that the Government indicates that no further action has been taken. The Committee
requests the Government to indicate in its next report if the drafting legislation process concerning trade union
recognition could be considered as abandoned.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes with regret that the Government’s report has not been received. The Committee further notes
the comments submitted by the International Trade Union Confederation (ITUC) on 29 August 2008, concerning anti-
union interference and strategies for avoiding collective bargaining in an enterprise of the telecommunication sector, as
well as the comments submitted by the Congress of Trade Union and Staff Associations of Barbados concerning issues
already raised by the Committee. It requests the Government to provide its observations concerning the ITUC’s
comments.

Article 1 of the Convention. Lack of protection against anti-union discrimination. The Committee recalls that, in its
previous observations, it had indicated that Article I of the Convention guarantees workers adequate protection against
acts of anti-union discrimination, in taking up employment and throughout the course of employment, including at the
time of termination and covers all measures of anti-union discrimination (dismissals, demotions, transfers and other
prejudicial acts) and that legislation prohibiting acts of discrimination is inadequate if not coupled with effective,
expeditious procedures and sufficiently dissuasive sanctions to ensure their application (see General Survey of 1994 on
freedom of association and collective bargaining, paragraphs 223 and 224). In this connection, the Committee once again
requests the Government to take the necessary measures to ensure that its legislation provides adequate protection
against all acts of anti-union discrimination, as well as adequate and dissuasive sanctions.

Finally, the Committee points out to the Government that it may seek technical assistance from the Office in solving
this serious problem.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committee notes the information provided by the Government on the measures taken to implement the
recommendations of the Commission of Inquiry, the conclusions of the Committee on Freedom of Association (352nd
Report, approved by the Governing Body at its 303rd Session) and the discussion that took place in the Conference
Committee on the Application of Standards in June 2008. The Committee also takes note of the seminar on anti-union
discrimination which was held in Belarus in June 2008, with participation of ILO representatives and tripartite
constituents. The Committee further notes the comments made by the International Trade Union Confederation (ITUC) on
the application of the Convention in law and in practice in a communication dated 29 August 2008.

The Committee recalls that all of the issues raised in its outstanding comments are directly related to the
recommendations of the Commission of Inquiry.
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Article 2 of the Convention. The Committee recalls that it had previously noted with regret that no progress had
been made in respect of the recommendations made by the Commission of Inquiry to register the primary-level
organizations that were the subject of the complaint. It further noted with regret that two trade unions affiliated to the
Radio and Electronic Workers’ Union (REWU), which submitted applications for registration in 2006-07 were not
registered (primary trade union of “Avtopark No. 1” and Mogilev city primary trade union). The Committee further noted
that the non-registration of primary trade union organizations had led to the denial of registration of three regional
organizations of the Belarusian Free Trade Union (BFTU) (organizations in Mogilev, Baranovichi and Novopolotsk-
Polotsk). The Committee had therefore expressed the firm hope that the Government would take all necessary measures
for the immediate re-registration of these organizations both at the primary and the regional level so that these workers
may exercise their right to form and join organizations of their own choosing without previous authorization. It further
requested the Government to keep it informed of the number of organizations registered and those denied registration. The
Committee deeply regrets that no information was provided by the Government on steps taken to ensure the immediate
registration of the primary-level organizations that were the subject of the complaint examined by the Commission of
Inquiry. The Committee further regrets to note that, apart from the Novopolotsk-Polotsk organization, which according to
the Government has been registered since 2000, no other trade union, the registration of which had been requested by the
ILO supervisory bodies, has been registered. The Committee further notes from the 352nd Report of the Committee on
Freedom of Association the new allegations of denial of registration of the REWU organizations in Gomel, Smolevichi
and Rechitsa and of the Belarusian trade union of individual entrepreneurs “Razam”, a partner organization of the
Congress of Democratic Trade Unions (CDTU). Regretting the absence of action by the Government on these matters,
the Committee urges the Government to take the necessary measures to ensure that all of the non-registered trade
union organizations are registered without delay and requests the Government to keep it informed in this respect. It
further once again requests the Government to indicate the number of organizations registered and those denied
registration during the reporting year.

The Committee notes that the main obstacle to registration of the BFTU and the REWU organizations mentioned
above is the absence of legal address. The Committee had previously noted the Government’s indication that with the
adoption of the new Law on Trade Unions, the provisions of Presidential Decree No. 2 of 1999, which impose the legal
address requirement for registration of trade union organizations, would cease to have effect. With regard to the process of
drafting of the new Law on Trade Unions, the Committee notes the information provided by the Government that it was
decided to hold back the draft Law and that new legislation would be developed in consultation with the social partners
concerned. The Committee regrets to note that in the meantime, the legal address requirement continues to hinder the
establishment and functioning of trade unions despite the recommendation of the Commission of Inquiry to amend the
relevant provisions of the Decree, its rules and regulations so as to eliminate any obstacles that might be caused by this
requirement. In light of the fact that the requirement of legal address, as provided for in Decree No. 2, continues to
raise difficulties with the registration of trade unions, the Committee once again requests the Government to take the
necessary measures to immediately amend the Decree to eliminate this requirement so as to ensure that workers and
employers may form organizations of their own choosing without previous authorization. The Committee further
expects that any new legislation relating to trade union registration will be in full conformity with the provisions of the
Convention. The Committee requests the Government to indicate any developments in this respect.

Article 3. The Committee once again notes with regret that no information has been provided in respect of the steps
taken to amend the Law on Mass Activities and sections 388, 390, 392 and 399 of the Labour Code, and to ensure that
National Bank employees may have recourse to industrial action, without penalty. The Committee must therefore once
again recall that it has been asking the Government to amend these provisions for several years now. Recalling that the
abovementioned legislative provisions are not in conformity with the right of workers to organize their activities and
programmes free from interference by the public authorities, the Committee reiterates its previous requests and asks
the Government to indicate the measures taken in this respect. The Committee further expresses its concern at the
allegations in the ITUC communication of repeated refusals to authorize the Belarusian Independent Trade Union (BITU)
and the REWU to hold pickets and meetings. The Committee recalls that protests are protected by the principles of
freedom of association and that permission to hold public meetings and demonstrations, which is an important trade union
right, should not be arbitrarily refused. The Committee requests the Government to conduct independent investigations
into the alleged cases of refusals to hold pickets and meetings and to bring the attention of the relevant authorities to
the right of workers to participate in peaceful demonstrations to defend their occupational interests and to indicate any
developments in this respect.

Articles 3, 5 and 6. The Committee once again regrets that no information has been supplied by the Government in
respect of the measures taken to amend section 388 of the Labour Code, which prohibits strikers from receiving financial
assistance from foreign persons, and Decree No. 24 concerning the use of foreign gratuitous aid, so that workers’ and
employers’ organizations may effectively organize their administration and activities and benefit from assistance from
international organizations of workers and employers. The Committee must therefore reiterate that restrictions on the use
of foreign aid for legitimate trade union activities is contrary to the right of national workers’ and employers’
organizations to receive financial assistance from international workers’ and employers’ organizations in pursuit of these
aims. Regretting the absence of measures by the Government on the matters above, the Committee once again requests
the Government to take the necessary measures to amend both Decree No. 24 and section 388 of the Labour Code so
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that workers’ organizations are not prohibited from using foreign aid to support industrial action or any other
legitimate activity.

The Committee observes, just like the Conference Committee on the Application of Standards at its last discussion
in June 2008, that while some positive steps have been taken by the Government, the current situation in Belarus still
remains far from ensuring full respect for freedom of association and the application of the provisions of the Convention.
The Committee notes the Government’s indication that it will continue its cooperation with the ILO and to that effect, a
tripartite seminar (with the participation of representatives from the Government, trade unions — those affiliated and not
affiliated to the Federation of Trade Unions of Belarus — employers’ organizations, the ILO, the ITUC and the
International Organisation of Employers) on the implementation of the recommendations of the Commission of Inquiry is
under preparation. The Committee welcomes this initiative and expresses the firm hope that concrete and tangible steps
will be taken in the near future so as to ensure the full implementation of the recommendations of the Commission of
Inquiry without delay.

The Committee requests the Government to respond to the observations made by the ITUC.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to
the present comments in 2009.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes the information provided by the Government on the measures taken to implement the
recommendations of the Commission of Inquiry, the conclusions of the Committee on Freedom of Association (352nd
Report, approved by the Governing Body at its 303rd Session) and the discussion that took place in the Conference
Committee on the Application of Standards in June 2008. The Committee also takes note of the seminar on anti-union
discrimination which was held in Belarus in June 2008, with the participation of ILO representatives and tripartite
constituents. The Committee further notes the comments made by the International Trade Union Confederation (ITUC) on
the application of the Convention in law and in practice in a communication dated 29 August 2008.

The Committee recalls that all of its outstanding comments have raised issues directly relating to the
recommendations of the Commission of Inquiry.

Articles 1, 2 and 3 of the Convention. In its previous comments, the Committee had requested the Government to
indicate the measures taken to review and redress all complaints of anti-union discrimination that had been raised in the
complaint filed under article 26 of the ILO Constitution or had come to light in the examination of the follow-up given by
the Government to the recommendations of the Commission of Inquiry. The Committee had also requested the
Government to ensure an independent investigation into the alleged instances of interference and anti-union discrimination
at the “Mogilev ZIV” and “Avtopark No. 17 suffered by the primary trade union affiliated to the Radio and Electronic
Workers’ Union (REWU) and its members and to ensure that the rights of workers who had suffered anti-union
discrimination in these enterprises were fully redressed. It had further asked the Government to indicate whether the
officials of the Belarusian Free Trade Union (BFTU) were allowed access to the enterprise to meet their members and to
provide information on the outcome of the discussion at the level of the Council for the Improvement of Legislation in
Social and Labour Spheres of the case concerning the “Belshina” enterprise. Finally, it had urged the Government to
rapidly adopt new, improved mechanisms and procedures to ensure effective protection against all types of anti-union
discrimination and to indicate the progress made in this regard.

The Committee regrets that the information provided by the Government is once again limited to the indication that
the current legal framework provides for adequate measures to protect citizens from acts of anti-union discrimination, that
enterprise labour commissions can examine disputes involving allegations of anti-union discrimination and that aggrieved
workers can have recourse to the courts according to the procedures provided for in the Code of Civil Procedure.
According to the Government, in 2007, no cases involving allegations of anti-union discrimination were lodged with the
courts. The Committee notes the Government’s indication concerning the seminar on anti-union discrimination organized
in June 2008 with the participation of representatives of employers’ organizations, trade unions, including those not
affiliated to the Federation of Trade Unions of Belarus, representatives of the Ministry of Justice and the Ministry of
Labour and Social Protection, judges and prosecutors, representatives of the ILO, the ITUC and of the International
Organisation of Employers. The Government further states that it will continue its cooperation with the ILO and to that
effect, another tripartite seminar on the implementation of the recommendations of the Commission of Inquiry is under
preparation.

The Committee notes with regret the new ITUC comments on of anti-union discrimination against members of the
Belarusian Independent Trade Union (BITU) at “Polymir” company and the leaders of the BFTU at the Brest State
Pedagogical University and the allegation of denial of access to workplace (“Belaruskaliy”) to the leader of the BITU, as
well as a number of comments of interference, anti-union pressure and anti-union dismissals submitted by the BITU and
the REWU to the Committee on Freedom of Association.

The Committee recalls that it had previously noted the Government’s statement that the Council for the
Improvement of Legislation in the Social and Labour Spheres reviewed complaints concerning specific enterprises. The
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Committee notes, however, from the recent report of the Committee on Freedom of Association, that the Congress of
Democratic Trade Unions (CDTU) considers that this Council fails to play an effective role in eliminating violations of
trade union rights.

In the light of the above, the Committee considers that the measures taken so far by the Government to ensure the
full application of Articles 1, 2 and 3 of the Convention are insufficient. In these circumstances, the Committee once
again urges the Government to pursue vigorously, on the one hand, the instructions to be given to enterprises so as to
ensure that enterprise managers do not interfere in the internal affairs of trade unions and, on the other, instructions
to the Prosecutor-General, Minister of Justice and court administrators that all complaints of interference and anti-
union discrimination are thoroughly investigated.

The Committee further requests the Government to provide its observations on the comments submitted by the
ITUC and to carry out independent investigations into all alleged instances of interference and anti-union
discrimination and to keep it informed in this respect. It further reiterates its request to immediately redress the
damages suffered from anti-union discrimination by those workers mentioned in the complaint filed under article 26 of
the ILO Constitution, as well as those cases that had come to light in the examination of the follow-up given by the
Government to the recommendations of the Commission of Inquiry. The Committee requests the Government to
indicate the developments in this respect.

Belize

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1983)

The Committee notes, with regret, that for the fourth consecutive year, the Government’s report has not been
received.

Articles 1 and 3 of the Convention. The Committee takes note of the comments made by the International Trade
Union Confederation (ITUC) in a communication dated 29 August 2008, to the effect that the procedures before the courts
in cases of anti-union discrimination are too slow and cumbersome while the fines imposed are extremely low. According
to the ITUC, cases of anti-union discrimination occur in practice in the banana plantation sector and in export processing
zones, where employers do not recognize any unions. The ITUC also refers to instances of anti-union discrimination in
specific companies. The Committee requests the Government to send its observations on this subject.

Articles 3 and 4. In its previous comments, the Committee recalled that, under the provisions of section 27(2) of the
Trade Unions and Employers’ Organizations (Registration, Recognition and Status) Act, Chapter 304, a trade union could
be certified as a bargaining agent if it received 51 per cent of the votes and that problems might arise from such a
requirement of an absolute majority since, where this percentage was not attained, the majority union would be denied the
possibility of bargaining. The Committee therefore once again requests the Government to report on any measures
taken or contemplated to amend the legislation so as to ensure that when no union covers more than 50 per cent of the
workers, collective bargaining rights are not denied to the unions in this unit, at least on behalf of their own members.

The Committee notes that according to the ITUC, collective bargaining rights are frequently violated by employers,
despite the fact that they are guaranteed in law. The Committee requests the Government to reply to these comments and
to provide statistical information in its next report on the number of collective agreements concluded during the last
two years, as well as the sectors and number of workers covered by such agreements.

Bolivia
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) on 29 August
2008, which refer to legislative matters already raised by the Committee as well as death threats against the Executive
Secretary of the Bolivian Central of Workers (COB) and a dynamite attack against the COB headquarters in La Paz. In
this regard, the Committee recalls that in such cases, the setting up of an independent judicial inquiry is a particularly
appropriate method of fully ascertaining the facts, determining responsibilities, punishing those responsible and
preventing the repetition of such actions. The Committee requests the Government to send its observations in this
regard.

The Committee observes with concern that for many years, its comments have referred to the following matters.

Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish organizations of their
own choosing. Exclusion of agricultural workers from the scope of the General Labour Act of 1942 and hence from the
guarantees afforded by the Convention (section 1 of the General Labour Act of 1942 and Regulatory Decree No. 224 of 23
August 1943 issued under the Act). The Committee notes that in its report, the Government points out that legislative
progress in favour of agricultural workers is gradual. Thus, the Act of 22 November 1945 recognizes some rights of
rubber workers; several supreme resolutions of 1971 recognize rights of these workers and of chestnut workers; Supreme
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Decrees Nos 19524 of 1983 and 20255 of 1984 recognize a special scheme in favour of sugar cane and cotton harvest
workers, whose right to organize is expressly recognized; final provision No. 4 of Act No. 1715 of the National Agrarian
Reform Service provides for wage-earning agricultural workers to be included in the scope of the General Labour Act,
under a special seasonal scheme which reflects the seasonal nature of the work they perform. Section 3 of Act No. 3785 of
23 November 2007 also provides that seasonal workers are included in the scope of the General Labour Act. Thus,
according to the Government, agricultural workers have gradually been included in the scope of this Act. In this regard,
the Committee requests the Government to take the necessary measures so that all agricultural workers, whether they
are wage earners or self-employed workers, enjoy the guarantees of the Convention.

Denial of the right to organize of public servants (section 104 of the General Labour Act). The Committee notes
that, according to the Government, the Civil Service Superintendence, which is an autonomous body under the Ministry of
Labour, is examining the possibility of recognizing the right of association of the public sector. The Committee recalls that
under Article 2, public servants, like all workers without distinction whatsoever, should enjoy the right to establish
organizations of their own choosing and join those organizations without previous authorization for the promotion and
defence of their interests. In this regard, the Committee once again requests the Government to take the necessary
measures to ensure that public servants enjoy the guarantees envisaged in the Convention.

Requirement that 50 per cent of the workers in an enterprise must give their agreement in order to establish a trade
union if the latter is industrial (section 103 of the General Labour Act). The Committee notes that the Government points
out that the percentage in question is not always restrictive because the political Constitution guarantees free unionization
as a means of defence, representation, assistance, education and culture of workers. In this regard, the Committee
reiterates once again that the percentage concerned is very high and could therefore hinder the establishment of trade
unions at the industry level. The Committee therefore requests the Government once again to take the necessary
measures to lower the percentage concerned to a reasonable level.

Article 3. Right of workers’ organizations to organize their administration and activities, elect their representatives
in full freedom and formulate their programmes, without interference from the public authorities. Broad powers of
supervision conferred on the labour inspectorate over trade union activities (section 101 of the General Labour Act
provides that labour inspectors shall attend the debates of trade unions and monitor their activities). The Committee
notes that according to the Government, labour inspectors check the activities of trade union organizations to ensure that
they are acting in accordance with the legislation, ensuring observance of the principle of legality. The aim of such
inspections is to prevent confrontations between groups of workers in the same organization. The inspections are carried
out in moderation, in an impartial manner and with respect for the democratic decisions and the principle of legitimacy of
the workers elected to a board. In this regard, the Committee recalls once again that Article 3 provides that workers’
organizations shall enjoy the right to organize their administration and the public authorities shall refrain from any
interference which would restrict this right. The Committee requests the Government to take the necessary measures to
amend section 101 of the General Labour Act so that any external interference is limited to exceptional cases where it
is justified by serious circumstances.

Requirement that trade union officers must be Bolivian (section 138 of the Regulatory Decree of the General Labour
Act) and permanent employees in the enterprise (sections 6(c) and 7 of Legislative Decree No. 2565 of June 1951). The
Committee notes that the Government refers to the right of foreigners to obtain Bolivian nationality when they have
resided in the country for at least two years or for a shorter period in certain cases. It points out that the requirement that
trade union leaders must be Bolivian is a way of protecting the rights of national workers given that there is a risk that a
foreign worker with less than one year’s residence might leave the country, abandoning the workers and the trade union.
In this regard, the Committee recalls that provisions on nationality which are too strict could deprive some workers of the
right to elect their representatives in full freedom, for example migrant workers in sectors in which they account for a
significant share of the workforce. The Committee considers that national legislation should allow foreign workers to take
up trade union office, at least after a reasonable period of residence in the host country (see General Survey on freedom of
association and collective bargaining, 1994, paragraph 118), regardless of the acquisition of nationality.

The Committee also recalls that provisions which lay down the requirement to belong to an occupation or
establishment in order to be a trade union officer are not consistent with the Convention. Provisions of this type infringe
the organization’s right to elect representatives in full freedom by preventing qualified persons, such as full-time union
officers or pensioners, from carrying out union duties or by depriving unions of the benefit of the experience of certain
officers when they are unable to provide enough qualified persons from among their own ranks (see General Survey, op.
cit., paragraph 117).

The Committee requests the Government to take the necessary measures to lift these restrictions in order to bring
the legislation into conformity with the Convention.

Right to strike. Majority of three-quarters of the workers in order to call a strike (section 114 of the General Labour
Act and section 159 of the Regulatory Decree). The Committee notes that according to the Government, the figure in
question is a balanced one which encourages and allows consensus between workers, preventing minority decisions by a
few to the detriment of the majority of workers who hold another view. In this regard, the Committee recalls that the
requirement of a decision by over half of all the workers involved in order to declare a strike is excessive and could
excessively hinder the possibility of carrying out a strike, particularly in large enterprises. The Committee considers, for
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example, that it would be more appropriate to reduce the majority laid down to a simple majority of the votes cast. The
Commiittee requests the Government to take the necessary measures to amend the legislation in order to lower the
majorities required to call a strike.

lllegality of general and sympathy strikes, subject to penal sanctions (sections 1 and 2 of Legislative Decree No.
2565 and 234 of the Penal Code). The Committee notes that the Government points out that, according to the National
Directorate of Prisons, there is no record of persons having been detained as a preventive measure or convicted on these
grounds during the period 2005-07, and that the Government, with the support of the ILO, intends to implement the
tripartite agreement reached between the COB, the Bolivian Confederation of Private Entrepreneurs and the Ministry of
Labour of Bolivia, designed to amend sections 2, 9 and 10 of Legislative Decree No. 2565 and section 234 of the Penal
Code. The Committee recalls that the general prohibition of sympathy strikes could lead to abuse, especially when the
initial strike is legal, and that these strikes, as well as general strikes, are means of action which should be available to
workers. The Committee also recalls that no worker on strike who has acted peacefully should be subject to criminal
sanctions. The Committee expresses the hope that in the near future the necessary amendments will be made to
Legislative Decree No. 2565 and to the Penal Code in accordance with the above principles.

Hllegality of strikes in the banking sector (section 1(c) of Supreme Decree No. 1958 of 1950). The Committee notes
that the Government points out that the Decree in question determines the public services, the activities of which shall not
be interrupted so as not to harm society, including banking activities, the services of which may not be withdrawn given
that these services involve the handling of the subsistence resources of many people. In this regard, the Committee recalls
that banking services are not regarded as essential services in the strict sense of the term (services the interruption of
which could endanger the life, personal safety or health of the whole or part of the population) in which strikes may be
banned or restricted. However, the Committee recalls the possibility of a negotiated minimum service in cases where,
although the total prohibition of strike action is not justified, and without calling into question the right to strike of the
large majority of workers, it is considered necessary to ensure that users’ basic needs are met. The Committee requests
the Government to amend Supreme Decree No. 1958 of 1950 in order to ensure that the banking sector enjoys the right
to strike in accordance with the above principles.

Possibility of imposing compulsory arbitration by decision of the Executive in order to bring an end to a strike,
including in services other than those that are essential in the strict sense of the term (section 113 of the General Labour
Act). The Committee observes that the Government refers to the arbitration procedure and to the tripartite composition of
the arbitration tribunals as a means of resolving disputes and conflicts, and points out that compulsory arbitration is not
imposed by the Executive and that it is used to prevent strike action and not to bring a strike to an end. In this regard, the
Committee recalls that a system of compulsory arbitration through the labour authorities, if a dispute is not settled by
other means, can result in a considerable restriction of the right of workers’ organizations to organize their activities and
may even involve an absolute prohibition of strikes, contrary to the principles of freedom of association. The Committee
recalls that compulsory arbitration to end a collective labour dispute and a strike is acceptable if it is at the request of both
parties involved in a dispute, or if the strike in question may be restricted, even banned, i.e. in the case of disputes in the
public service involving public servants exercising authority in the name of the State or in essential services in the strict
sense of the term, namely those services whose interruption would endanger the life, personal safety or health of the whole
or part of the population. The Committee requests the Government to take the necessary measures without delay to
amend section 113 of the General Labour Act in accordance with the above principles.

Article 4. Dissolution of trade unions. Possibility of dissolving trade union organizations by administrative
authority (section 129 of the Regulatory Decree). The Committee notes that the Government points out that the
Regulatory Decree issued under the General Labour Act refers to two grounds for the dissolution of trade union
organizations: (1) the violation of the General Labour Act, and (2) in the event of a suspension of activities for one year.
In the latter case, the aim is to encourage workers not to neglect to establish their board and obtain the appropriate
recognition of the Ministry of Labour. The Government points out that the Ministry of Labour has not recorded many
cases of dissolution of trade unions on the above grounds. It points out that dissolution takes place more frequently at the
request of workers, with the agreement of the workers to determine the distribution of the trade union’s assets. The
Committee recalls that measures of suspension or dissolution by the administrative authority constitute serious
infringements of the principles of freedom of association. The Committee considers that the dissolution of trade union
organizations is a measure which should only occur in extremely serious cases; such dissolutions should only happen
following a judicial decision so that the rights of defence are fully guaranteed. The Committee requests the Government
to take the necessary measures without delay to amend the legislation in accordance with the above principle.

The Committee requests the Government to indicate any legislative developments relating to all the questions
raised.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee notes the comments of the International Trade Union Confederation (ITUC) of 29 August 2008,
which refer to matters already raised by the Committee, as well as anti-union dismals in a mining company in the
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department of Oruro and in a telecommunications cooperative in Sucre. The Committee requests the Government to
provide its comments in this respect.

Articles 1, 2, and 3 of the Convention. Adjustment of the amount of fines (from 1,000 to 5,000 bolivianos) envisaged
in Act No. 38 of 7 February 1944 (former Legislative Decree No. 38) to make them sufficiently dissuasive against acts of
anti-union discrimination or interference. The Committee notes that, according to the Government’s report, the Ministry
of Labour plans to modify these fines, taking into account the circumstances of each violation, and adapting the amounts
of the fines to the Housing Development Unit (UFV), a reference index that is regularly updated on the basis of the
consumer price index. The Committee requests the Government to provide information on any developments in this
respect and hopes that the legislation will be reformed in the near future.

Articles 4 and 6. Denial of the right of public employees and other categories of workers to organize and therefore
their right to collective bargaining. The Committee notes: (1) the Government’s indication that the Office of the
Superintendent of the Civil Service is conducting a study with a view to a possible amendment of the legislation so as to
recognize the right to organize of public servants; and (2) that the draft Political Constitution of the State envisages the
right to organize of all persons, and accordingly eliminates the current restriction. In this respect, the Committee recalls
that, while Article 6 of the Convention allows public servants engaged in the administration of the State to be excluded
from its scope, other categories should enjoy the guarantees of the Convention and therefore be able to negotiate
collectively their conditions of employment, including wages (see General Survey on freedom of association and
collective bargaining, 1994, paragraph 262). The Committee hopes that the new Constitution that is adopted will allow
public officials covered by the Convention to benefit from the guarantees set out therein.

The Committee notes that, according to the ITUC, rural and agricultural workers are also denied the right to organize
and to collective bargaining, but that these rights will be recognized in the future Constitution. The Committee expresses
the firm hope that the legislation will recognize and implement union rights for these categories of worker.

The Committee previously requested the Government to take measures, in accordance with Article 4 of the
Convention, to encourage and promote the full development and utilization of machinery for collective bargaining
between employers and their organizations and workers’ organizations (on various occasions, the Committee had noted
that collective bargaining covered wage increases, but rarely other conditions of employment). The Committee notes the
Government’s indication that the Ministry of Labour has developed procedures at three levels: the first is based on the
provisions of Presidential Decree No. 28699 of 1 May 2006, implemented by Ministerial Resolution No. 551/06 of
December 2006, which provide for the participation of workers in the formulation of internal work rules. The second level
lies with the General Directorate of Labour and Social Security, which is responsible for endorsing labour contracts,
which have to be agreed between the parties, and the third level relates to departmental labour services, which are
responsible for approving collective agreements. Collective bargaining is encouraged and promoted at the three levels.
With regard to the third level, the Committee recalls that provisions of this kind are compatible with the Convention,
provided that they merely stipulate that approval may be refused if the collective agreement has a procedural flaw or does
not conform to the minimum standards laid down by general labour legislation. The Committee requests the Government
to indicate the criteria used by departmental labour services to approve collective agreements and to transmit a copy of
the agreements that they have approved recently.

The ITUC’s 2007 comments. The Committee notes the Government’s reply to the ITUC’s comments, which referred
to the slowness of legal proceedings in matters relating to the exercise of trade union rights. The Government indicates
that the Ministry of Justice and Labour has prepared the draft text of the new Code of Labour Procedure, which has been
submitted by the President to the Legislative Authority for approval. This will ensure greater rapidity and efficiency of
judicial procedures through measures such as the imposition of penalties on administrative and judicial officials in the
event of delays in the administration of justice and the reinstatement of workers in the event of unjustified dismissal. The
Committee requests the Government to provide information on the progress made in respect of this draft text and hopes
that it will be adopted in the near future.

Draft new Constitution. The Committee notes that, according to the Government, the provisions of the future
Constitution will strengthen trade union rights. The Committee reminds the Government that ILO technical assistance is
at its disposal with a view to ensuring that full effect is given to the Convention in the future legislation adopted under
the new Constitution.

Botswana

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes that the Government’s report has not been received. It further notes the comments submitted
by the International Trade Union Confederation (ITUC) on 29 August 2008, which mainly refer to legislative issues raised
in its previous observation. The Committee asks the Government to provide full information on the progress made with
respect to the legislative changes requested in its previous comment, which it repeats as follows:
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—  the amendment of section 2 of the Trade Disputes Act, section 2 of the Trade Union and Employers’ Organizations
(Amendment) Act, and section 35 of the Prisons Act so as to ensure that prison staff are afforded all the guarantees
provided under the Convention;

—  the adoption of specific legislative provisions ensuring adequate protection against acts of interference by employers
or employers’ organizations in the establishment, functioning or administration of trade unions, coupled with
effective and sufficiently dissuasive sanctions;

—  the repeal of section 35(1)(b) of the Trade Disputes Act, which permits an employer or employers’ organization to
apply to the Commissioner to withdraw the recognition granted to a trade union on the grounds that the trade union
refuses to negotiate in good faith with the employer;

—  the amendment of section 20(3) of the Trade Disputes Act, so as to ensure that compulsory arbitration of disputes of
interest is permissible only in the following instances: (1) where the party requesting arbitration is a trade union
seeking a first collective agreement; (2) disputes concerning public servants directly engaged in the administration of
the State; and (3) disputes arising in essential services.

Finally, the Committee requests the Government to provide its observations with respect to the ITUC’s comments,
according to which if a trade union is not registered, union committee members are not protected against anti-union
discrimination.

Burkina Faso

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the observations made by the International Trade Union Confederation (ITUC) concerning the
transfer of over 100 officials by the General Directorate of the Treasury and the Ministry of Foreign Affairs against
workers and militants who participated in protest actions. The Committee notes that according to the Government, the
transfers were due to human resource imperatives, and not motivated by anti-union reasons.

Article 4 of the Convention. Promotion of collective bargaining. The Committee notes that the Government has
provided examples of collective agreements in force, namely the Interoccupational Collective Agreement of 1974 and the
collective agreements for transport auxiliaries of 1979, for oil companies of 1976, for private education of 1979 and for
trade of 1982. The Committee notes that, according to the Government, it is not possible to determine the number of
workers covered by each collective agreement. However, the professional elections due to be held soon should help to
determine the number. The Committee emphasizes that these collective agreements, on which the Government has yet to
provide information, have been in force for a long time and hopes that the Government will be able soon to indicate the
approximate number of workers covered by these agreements, and requests it to give an account of all measures to
promote collective bargaining (including in the bakery, road transport and media sectors, in relation to which the
Committee has requested information in its previous comments), taken in particular by the Directorate of Labour
Relations and the Promotion of Social Dialogue.

Collective bargaining in the public sector. With regard to the public service advisory bodies, including the
Tripartite Public Service Advisory Council, which is competent with regard to dialogue (section 51 of Act No.
013/98/AN of 13 April 1998 on the public service), the Committee notes the indication that the employees have not yet
appointed their representatives and requests the Government to provide information on any developments in this
regard.

The Committee previously asked the Government to specify the categories of public servants not engaged in the
administration of the State who enjoy the right to collective bargaining. It notes with regret that the Government’s report
does not contain information on this point. The Committee recalls that the Convention applies to all public servants not
engaged in the administration of the State and requests the Government to take the necessary measures to guarantee
the right to collective bargaining on conditions of employment between their trade union organizations and the
employers.

Cambodia

Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) and the Free
Trade Union of Workers of the Kingdom of Cambodia (FTUWKC), in communications of 29 August 2008. The

Committee further notes the conclusions and recommendations of the Committee on Freedom of Association in Case No.
2318 (351st Report).

In its previous comment, the Committee had taken note of the discussion on Cambodia in the Conference Committee
on the Application of Standards in 2007, and in particular that the Conference Committee had expressed its deep concern

69

-~ O
c C
o ®©
= -
© D
=
o <
(7]
< 2
44— (O
o o
(3
g2
-cd—l
wo
(]
D =
r ©
""o

industrial relations




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

at the statements made concerning the assassination of the trade unionists Chea Vichea, Ros Sovannareth, and Hy Vuthy;
death threats; and the emerging climate of impunity in the country. The Conference Committee, recalling that the rights of
workers’ and employers’ organizations could only be exercised in a climate free from violence, pressure or threats of any
kind against the leaders and members of these organizations, had called upon the Government to take the necessary
measures to ensure respect for this fundamental principle and bring an end to impunity; it further urged the Government to
take steps immediately to ensure full and independent investigations into the murders of the abovementioned Cambodian
trade union leaders so as to bring not only the perpetrators, but also the instigators of these heinous crimes to justice.

Having also noted the ITUC’s comments on the irregularities that had attended the trials of Born Samnang and Sok
Sam Oeun, the two men convicted of Chea Vichea’s murder despite substantial evidence of their innocence, and numerous
acts of harassment and violence against trade union leaders, the Committee had urged the Government to take the
necessary measures, including the initiation of judicial inquiries, to bring an end to the acts of violence and intimidation
against trade union officials and members. Finally, the Committee had noted the Government’s acceptance of an ILO
direct contacts mission, as requested by the Conference Committee, and had expressed the firm hope that the mission
would achieve significant results in respect of all of the serious matters raised above.

Against this backdrop, the Committee notes with concern that according to the FTUWKC, a campaign of systematic
violence and repression has been carried out against it in one factory, comprising vicious attacks on union leaders by
gangs outside the factory; the violent dispersal of a FTUWKC rally, in which one worker was shot in the back by the
police and 16 trade unionists were arrested and detained; the dismissal of 1,500 workers following the protest, virtually all
of whom were FTUWKC leaders or members; and the subsequent blacklisting of the dismissed individuals by the
management, which had distributed their names and photos to other factories. The FTUWKC also asserts that the
authorities have done little to investigate the serious injuries inflicted on union leaders, and in fact have been regularly
involved in the violent suppression of worker protests, strikes and marches at various factories.

The ITUC also indicates that in many factories trade unionists continue to face repression of all kinds, with virtually
no intervention from the authorities. Anti-union acts include beatings from hired thugs, death threats, blacklisting, the
bringing of trade unionists before the courts on false charges, wage deductions and exclusion from promotion. One
FTUWKC leader was beaten by four or five masked individuals armed with iron rods on his way home from work. The
ITUC also refers to the continued obstruction of the activities of the Cambodian Independent Teachers’ Association
(CITA), which the Government does not recognize as a trade union and whose demonstrations and protests have often
been prohibited. Another organization, the Cambodian Independent Civil Service Association (CICSA), is also not
recognized as a trade union.

Finally, the Committee takes note of the report of the direct contacts mission to Cambodia, held on 21 to 25 April
2008. The Committee notes with grave concern that the mission report contains, inter alia, the following conclusions:
(1) that the Cambodian judiciary is plagued by serious problems of capacity and a lack of independence, (2) that the
conviction of Born Samnang and Sok Sam Oeun for the murder of trade union leader Chea Vichea was upheld on 12 April
2007, in a trial marked by procedural irregularities, including the Court’s refusal to entertain evidence of their innocence;
(3) that Thach Saveth was sentenced to 15 years in prison for the murder of trade union leader Ros Sovannareth; and
(4) that no concrete steps had been indicated by the Government to ensure a meaningful and independent review of the
outstanding cases. The Committee notes with concern, moreover, that it has received no information on any progress made
in the investigation respecting Hy Vuthy.

In these circumstances, the Committee can only deplore the absence of any further developments in this regard in the
Government’s report, six months after the direct contacts mission. It requests the Government to take the necessary
measures to take concrete and tangible steps, as a matter of urgency: (1) to carry out independent inquiries, as a matter
of urgency, into the murders of Chea Vichea, Ros Sovannareth and Hy Vuthy; (2) to facilitate an expedited review of
the convictions of Born Samnang and Sok Sam Oeun for the murder of Chea Vichea, as well as the conviction of
Thach Saveth for the murder of Ros Sovannareth, and to take steps for their release pending the outcome of the above
independent inquiries; (3) to take the necessary steps to ensure the independence and effectiveness of the judicial
system, including capacity-building measures and the institution of safeguards against corruption. In this regard, the
Committee suggests that the Government have recourse to the technical cooperation facilities of the Office, notably in
the area of reinforcing institutional capacity, as well as with respect to the establishment of labour courts and the
revision of the Law on Trade Unions. Finally, it urges the Government, as also requested by the Committee on
Freedom of Association, to take all necessary measures to ensure that the trade union rights of workers in Cambodia
are fully respected and that trade unionists are able to exercise their activities in a climate free of intimidation and risk
to their personal security and their lives.

The Committee is addressing a request on other points directly to the Government.
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Cape Verde

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1979)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation which read as follows:

Very low number of collective agreements. The Committee had noted that the Government had sent copies of two
collective agreements (telecommunications and private security) and indicated that collective bargaining must be voluntary and
that the Government’s role is to promote it without forcing it. The Government added that the Office’s technical assistance to
strengthen the capacities of the social partners in collective bargaining techniques would contribute to improving the situation.
The Government indicates that the social partners are in agreement to request this technical assistance.

The Committee requests again the Government to continue its efforts to promote collective bargaining and hopes that
the technical assistance requested by the Government with the agreement of the social partners will be provided in the near
future.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Central African Republic

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes with regret that once again the Government’s report does not contain any reply to its previous
comments. The Committee notes the communication from the International Trade Union Confederation (ITUC), dated 29
August 2008, reiterating its previous observations on the application of the Convention. The Committee urges the
Government to provide comments in reply to the observations from the ITUC to the effect that wages in the public
sector are determined by the Government after consultation with the unions but without any negotiation. In this
regard, the Committee emphasizes that the Convention also applies to officials not engaged in the administration of the
State and requests the Government to take the necessary steps to ensure that they enjoy the right to collective
bargaining.

Article 4 of the Convention. For many years the Committee has been asking the Government to take the necessary
steps to amend the legislation so that the negotiation of collective agreements by “professional groupings” is only possible
where no trade union exists. The Committee reminds the Government that the Convention promotes collective
bargaining between representative organizations of employers and workers and urges the Government once again to
amend the legislation accordingly. Noting the indication that a draft new Labour Code is being drawn up to remedy the
deficiencies vis-a-vis the Convention, the Committee trusts that the Government will take this point fully into
consideration.

Chad

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s report and its reply to the comments from the International Trade Union
Confederation (ITUC) dated 27 August 2007. The Committee recalls that these comments were concerned with acts of
anti-union violence, particularly a number of demonstrating workers who were reportedly injured and one detained by the
police for having asked their employer to comply with an arbitration award which recognized the violation of their rights.
The Committee regrets that the Government categorically denies these allegations without indicating whether an
investigation had been undertaken. In this regard, the Committee recalls that it has previously emphasized that, when
disorders have occurred involving loss of human life or serious injury, the setting up of an independent judicial inquiry is
a particularly appropriate method of fully ascertaining the facts, determining responsibilities, punishing those responsible
and preventing the repetition of such actions (see General Survey on freedom of association and collective bargaining,
1994, paragraph 29). The Committee also notes the recent comment from the ITUC, dated 29 August 2008, regarding
legislative matters which are already under examination and containing allegations of acts of interference from the
Government in trade union affairs and also acts of intimidation and violence against strikers on 5 June 2007. The
Committee requests the Government to send its observations concerning these new comments from the ITUC. The
Committee also notes Case No. 2581 examined by the Committee on Freedom of Association, in the context of which
serious violations of trade union rights are alleged (see 351st Report). The Committee reiterates that it has been making
comments on the following points for a number of years.

Article 2 of the Convention. Right of workers and employers without distinction whatsoever to establish and join
organizations without prior authorization. The Committee previously observed that, under section 294(3) of the Labour
Code, fathers, mothers or guardians may oppose the right to organize of young persons under 16 years of age. The
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Committee recalls that Article 2 guarantees all workers, without distinction whatsoever, the right to establish and join
organizations. The Committee expresses the firm hope that section 294(3) will soon be amended to guarantee the right
to organize to minors who have reached the legal minimum age (14 years) for access to the labour market, either as
workers or as apprentices, without parental or guardian authorization being necessary. The Committee requests the
Government to provide information in its next report on all measures adopted in this regard.

Article 3. Right of workers’ and employers’ organizations to organize their administration and activities in full
freedom. The Committee previously noted that section 307 of the Labour Code provides that the accounts and supporting
documents relating to the financial transactions of trade unions must be submitted without delay to the labour inspector,
when so requested. The Committee notes that the Government indicates in this regard that the Labour Code indeed
provides for inspecting the financial operations of trade unions but that in practice neither labour inspectors nor controllers
perform this activity. The Committee reiterates once again that inspection by the public authorities of trade union finances
should not go beyond the organizations’ obligation to submit periodic reports. The Committee requests the Government
to take the necessary steps to amend section 307 of the Labour Code taking account of the abovementioned principle.
The Commiittee also requests the Government once again to send copies of the instructions issued by the Director of
labour and social security with regard to the inspection of the financial transactions of trade unions.

The Committee recalls that, in its previous comments, it requested the Government to take the appropriate measures
to repeal or amend Decree No. 96/PR/MFPT/94 of 29 April 1994 in order to ensure full observance of the principles of
freedom of association in the exercise of the right to strike in the public service. The Committee notes that the
Government indicates that this Decree was repealed and replaced by Act No. 008/PR/07 of 9 May 2007 regulating the
exercise of the right to strike in the public service. In this regard, the Committee raises the following points.

—  Section 11(3) of the Act imposes the obligation to declare the “possible” duration of a strike. However, the
Committee notes that, under section 13(1), non-compliance with this condition would result in an illegal strike. The
Committee recalls that trade unions should be able to declare strikes of unlimited duration and considers that the
legislation should be amended to this effect. The Committee requests the Government to indicate the measures
taken to this end.

—  The Committee notes that strikes are permitted in “essential” public services, as listed in section 19 of the Act, on
condition that a minimum service is provided (section 18). The Committee notes that, under sections 20 and 21, it is
the public authorities (the Minister concerned) who have the discretion to determine the minimum services and the
number of officials and employees who will ensure that they are maintained. In this regard, the Committee recalls
that such a service should meet at least two requirements. Firstly, and this aspect is paramount, it must genuinely and
exclusively be a minimum service, i.e. one which is limited to the operations which are strictly necessary to meet the
basic needs of the population or the minimum requirements of the service, while maintaining the effectiveness of the
pressure brought to bear. Secondly, since this system restricts one of the essential means of pressure available to
workers to defend their economic and social interests, their organizations should be able, if they so wish, to
participate in defining such a service, along with employers and the public authorities. The parties might also
envisage the establishment of a joint or independent body responsible for examining rapidly and without formalities
the difficulties raised by the definition and application of such a minimum service and empowered to issue
enforceable decisions (see General Survey, op. cit., paragraphs 160 and 161). The Committee therefore requests the
Government to amend the legislation to ensure that the minimum service is limited to the operations which are
strictly necessary to avoid jeopardizing the life or normal living conditions of all or part of the population, that
the workers’ organizations concerned should be able to participate in defining such a service, along with the
employers and the public authorities, and to indicate developments in this regard.

—  Section 22(1) provides that any refusal by officials or employees to comply with requisition orders (sections 20 and
21) makes them liable to the penalties provided for by sections 100 and 101 of Act No. 017/PR/2001 issuing the
general public service regulations. In this regard, the Committee notes that these legislative provisions describe the
degrees of disciplinary penalties imposed by order of gravity, but without indicating those which correspond to the
different degrees of fault. The Committee requests the Government to clarify the scope of penalties for
contraventions of legal provisions and also requests it to indicate any other penalties which can be imposed for
violations of Act No. 008/PR/2007 regulating the exercise of the right to strike in the public service.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the comments from the International Trade Union Confederation (ITUC), dated 29 August
2008, to the effect that: (1) the Government refuses, in the context of social dialogue, to recognize the Union of Trade
Unions of Chad (UST) as the most representative organization; (2) some trade union leaders have been dismissed,
transferred or prosecuted for anti-union reasons; and (3) the Government has refused to negotiate with the inter-trade
union association which includes the UST.

The Committee notes that the Government declares these allegations to be unfounded and also refers to a number of
agreements and examples of social dialogue.

72



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Noting the ITUC’s comments and the Government’s report, the Committee requests the Government to ensure
that neither the UST nor its leaders or members are discriminated against on account of their trade union activities
and that, in the relations between the authorities and the UST, the status of the UST as the most representative trade
union organization is given due consideration.

China

Hong Kong Special Administrative Region

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(notification: 1997)

Article 1 of the Convention. Protection against anti-union discrimination. In its previous comments, the Committee
referred to the need to provide further protection against anti-union discrimination and took note of the Government’s
indication concerning the drafting of an amendment Bill that would empower the Labour Tribunal to make an order of
reinstatement/re-engagement in cases of unreasonable and unlawful dismissal without the need to secure the employer’s
consent. The Committee notes the Government’s indication that it has been working on the draft amendment Bill but that
the Labour Advisory board, the high-level tripartite consultative committee on labour matters, has not reached an
agreement on some technical details but will continue discussion of the matter. The Committee hopes that this Bill, which
has been under examination since 1999, will soon be adopted so as to give legislative expression to the principle of
adequate protection against acts of anti-union discrimination. It requests the Government to indicate any progress
made in this respect in its next report.

Article 4. Measures to promote collective bargaining. The Committee‘s previous comments concerned the need to
strengthen the collective bargaining framework, in particular with respect to the low levels of coverage of collective
agreements which were not binding on the employer (see Committee on Freedom of Association, Case No. 1942), and the
absence of an institutional framework for trade union recognition and collective bargaining. The Committee noted the
measures taken by the Government to promote collective bargaining, in particular the encouragement of voluntary
negotiations, by promoting tripartite dialogue at the industry level through industry-level tripartite committees in the
catering, construction, theatre, logistics, property management, printing, hotel and tourism, cement and concrete, as well
as retail industries. In this respect, the Committee recalled that tripartite dialogue could not function as a substitute for
bipartite negotiations referred to by the Convention, and requested the Government to continue to provide information on
measures adopted or contemplated for the promotion of new bipartite collective agreements through the full development
and utilization of machinery for voluntary negotiation between employers or employers’ organizations and workers’
organizations and to indicate any further sectors covered by collective agreements, as well as the level of coverage
(number of collective agreements and workers covered). The Committee notes that, according to the Government’s report,
collective agreements were signed in two other sectors, namely the cleaning services and tourism sectors and that the
Labour Department encourages employers to maintain effective dialogue with employees’ or workers’ unions and to
consult them on employment matters. Furthermore, the Labour Department produces promotional material and organizes
seminars to promote voluntary and direct negotiation in the workplace. The Government indicates that it encourages
voluntary bipartite negotiations at the industry level through the setting up of industry-based tripartite committees that
contribute to create a positive climate that enables negotiation between employers’ and workers’ organizations in
industries and individual enterprises. The Government emphasizes that voluntary negotiation has contributed to
harmonious industrial relations which has had a considerable impact on the reduction of the number of work stoppages.
Moreover, in March 2006, the Government organized a workshop with the participation of ILO officers on labour
management cooperation, which included shared experiences concerning collective bargaining. The Committee takes note
of this information but considers that the extent of coverage of collective bargaining is very low. The Committee
requests the Government to take all the necessary measures to continue to promote voluntary bipartite negotiations in
the private sector and to provide additional information concerning new sectors in which collective agreements have
been concluded.

The Committee notes the comments submitted by the Hong Kong and Kowloon Trade Union Council with respect to
the need for the Government to introduce legislation on collective bargaining rights. The Committee requests the
Government to provide its comments thereon.

Measures to promote collective bargaining for civil servants not engaged in the administration of the State. In its
previous comments, the Committee had requested the Government: (1) to indicate any measures discussed or adopted as a
result of the work of the consultative group, set up by the Government to work on an improved civil service pay
adjustment mechanism; (2) to indicate any measure taken with a view to extending the right to collective bargaining to
civil servants; and (3) to provide information on the activities covered by the civil service with a view to determining
those categories of civil servants who are not engaged in the administration of the State.

With respect to the civil service pay adjustment mechanism, the Committee notes that according to the Government,
after consultation with the employees, it has developed an improved civil service pay adjustment mechanism which
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comprises an improved methodology for the conduct of the annual pay trend survey, a framework for the conduct of
periodic pay level surveys and a framework for the application of pay level survey results for the civil service. The
Committee further notes the Government’s indication to the effect that taking into account that all civil servants are
engaged in the administration of the State, since they are responsible for formulating policies and strategies and
performing law enforcement as well as regulatory functions, all of them are excluded from the application of the
Convention. However, the existing consultation mechanism encourages effective communication between staff and
management on matters concerning the terms and conditions of employment. Moreover, the Government is endeavouring
to put in place procedures that will further engage staff representatives in more intensive consultations on terms and
conditions of employment.

The Committee takes note of this information and recalls that, according to Article 4, civil servants not engaged in
the administration of the State should enjoy not only the right to be consulted about their conditions of employment but
also the right to bargain collectively. The Committee requests the Government to indicate the different categories and
functions of the civil servants so as to identify which of them are in the administration of the State and which are not.

Colombia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1976)

The Committee notes the comments made on the application of the Convention by the Single Confederation of
Workers of Colombia (CUT), the General Confederation of Workers (CGT) and the Confederation of Workers of
Colombia (CTC), dated 13 June 2008; by the CGT in a communication of 19 August 2008; the CTC in a communication
of 22 August 2008; the CUT in communications dated 28 January, 13 June and 27 August; and the CUT and the CTC
jointly in a communication dated 31 August. These communications refer to matters that are under examination by the
Committee, and particularly to acts of violence against trade union leaders and members, including murders, kidnappings,
attempted murder and disappearances; the grave impunity surrounding such acts; the use of associated labour cooperatives
and other forms of contracts which make it impossible for workers to establish or join unions; the arbitrary refusal by the
authorities to register new trade unions, new statutes or the executive committees of unions; and the prohibition of the
exercise of the right to strike in certain services which go beyond essential services. The Committee also notes the
comments of the International Trade Union Confederation (ITUC) of 29 August 2008, which are being translated. The
Committee notes the Government’s reply to the communication by the CUT dated 28 January 2008. It requests the
Government to provide its comments on all the observations made by trade unions.

The Committee notes the discussions in the Conference Committee on the Application of Standards in 2008. It also
notes the reports of the Committee on Freedom of Association on various cases that it is examining concerning Colombia,
adopted at its sessions in March, June and November 2008.

Trade union rights and civil and political liberties

The Committee notes that the comments made by the CUT, CGT and CTC refer to the rise in the rate of murders of
trade union leaders and members in 2008, amounting to ten trade union leaders and 30 trade union members. They also
report an increase in the number of death threats. The trade union confederations recognize the efforts made by the
Government to provide security to trade union leaders and members, but consider that they are not sufficient. They refer
once again to the stigmatization of the trade union movement as sympathizing with the guerrillas and movements on the
extreme left, which leaves them in a grave situation of vulnerability.

In this respect, the Committee notes the Government’s indication that during the course of 2007 the Government
programme of protection for persons under threat took measures to the value of $13 million out of a total of $40 million.
These measures were intended to protect the members of the trade union movement, who account for 20 per cent of the
beneficiaries. For 2008, the investment budget is estimated at $45 million and up to June 2008 had benefitted 1,466 trade
unionists, or 18 per cent of beneficiaries.

The Government adds that: (1) the trade union confederations were informed of the requirement for department
police commanders to submit monthly reports to the Administrative Security Department, the Office of the Public
Prosecutor General of the Nation and trade union leaders on the situation with regard to threats and the protection of trade
unionists within their jurisdiction; and (2) a virtual network mechanism will be established to deal with risk alerts in real
time in the same way as for mayors and councillors.

In this regard, while appreciating all the measures adopted by the Government, and particularly the increase in
funding for the protection of trade union leaders and members, the Committee notes with deep concern the rise in the
number of trade union leaders and members who have been murdered. The Committee emphasizes the need to eradicate
violence so that workers’” and employers’ organizations can exercise their activities in full freedom. The Committee once
again firmly urges the Government to continue taking all the necessary measures to guarantee the right to life and
safety of trade union leaders and members so as to allow the due exercise of the rights guaranteed by the Convention.

With reference to the measures to combat impunity, the CUT, CGT and CTC recognize the efforts made by the
Office of the Prosecutor General of the Nation to proceed with investigations into cases of grave violations of the human
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rights of trade unionists, but emphasize that only a very low percentage of investigations reach the courts and result in the
conviction of those responsible. They also emphasize the lack of information on the situation of the proceedings in a large
number of complaints of acts of violence against trade unions and that investigations are not systematic. The trade union
organizations further regret that the decongestion courts are not of a permanent nature.

The Committee notes the Government’s indication in this respect that the national general budget for 2008
authorized the Office of the Prosecutor General to increase its personnel by 2,166 officials, which will mean that the
special subunit for cases of trade unionists could increase in size to 19 prosecutors (it previously had 13). The Government
adds that it will continue offering rewards of up to US$250,000 for information leading the capture of those responsible
for crimes against trade unionists. It adds that Act No. 599 of 2000 deems the murder of trade unions leaders to be
aggravated homicide, but not the murder of members of the trade union movement. For this reason, the Government
submitted to the legislature Bill No. 308 in June 2008 seeking to increase sentences from 17 to 30 years for the murder of
trade union members and to impose fines of up to 300 minimum wages on employers which restrict freedom of
association. Moreover, at the request of the national Government, the Higher Judicial Council, through the decision of 25
June 2008, made the three decongestion courts established in July 2007 permanent. These courts have been devoted
exclusively to ruling on cases of violations of the rights of trade unionists, issuing 44 sentences in 2007 and 24 up to July
2008.

The Committee also notes the Government’s indication that the monthly report on the protection of trade union
leaders and members and on impunity was presented to the Inter-Institutional Commission on the Human Rights of
Workers, held on 29 July 2008, which included the participation of representatives of workers, employers, the
Government and the ILO representative in Colombia. According to the Office of the Prosecutor General, of a total of 117
convictions, it was found in 21 cases that the reason for the acts of violence was the trade union activity of the victim.
Under the terms of these 117 sentences, 192 persons were convicted and 128 imprisoned. Of the total of 117 convictions,
115 were handed down during the term of the present Government and 68 were issued over the past three months as a
result of the establishment of decongestion courts. Of the 192 convictions, responsibility was found to lie with the public
authorities in 15 cases, with the Self-Defence Units of Colombia in 93 cases, with the guerrillas in 24 cases, with a group
outside the law in one case, with a trade unionist in one case, with common delinquents in 56 cases and with the Aguilas
Negras (an emerging group) in two cases.

The Committee notes that in its conclusions in 2008 the Committee on the Application of Standards, while noting
the efforts made by the Office of the Public Prosecutor of the Nation to secure progress in the investigation of serious
human rights violations against trade unionists, as well as the appointment of three judges especially dedicated to hearing
cases of violence against trade unionists (decongestion courts), expressed its concern at the increase in acts of violence
against trade unionists in the first half of 2008 and urged the Government to take further steps to reinforce the available
protection measures and to ensure that investigations of murders of trade unionists are more effective and expeditious.

The Committee notes all the measures adopted by the Government and the efforts made, which are recognized by
trade union organizations, to carry out investigations of violations of the human rights of trade unionists. Nevertheless, it
regrets that the number of convictions continues to fall and that a large number of investigations are only at the
preliminary stages. Under these conditions, the Committee requests the Government to continue taking all the measures
possible to carry forward and facilitate all investigations relating to acts of violence against the trade union movement
and expresses the firm hope that the measures adopted recently concerning the appointment of new prosecutors and
Jjudges will reduce the situation of impunity and will clarify the acts of violence committed against trade union leaders
and members, and result in the apprehension of those responsible. The Committee emphasizes the role played by the
decongestion judges and hopes that they will continue discharging their duties.

Furthermore, the Committee recalls that it requested the Government to keep it informed of the manner in which Act
No. 975 on justice and peace is applied, particularly in cases involving trade union leaders and members. The Committee
notes that, according to the trade union organizations, paramilitaries who have submitted to the rule of law have provided
very little information on the murder of trade unionists and trade union leaders. The Committee once again requests the
Government to provide the information requested.

Pending legislative and practical matters

The Committee recalls that it has been making comments, in some instances for many years, on the following
matters.

Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish and join organizations.
The Committee referred previously to the use of various types of contractual arrangements, such as associated work
cooperatives, service contracts and civil or commercial contracts which cover actual employment relationships and are
used for the performance of functions and work that are within the normal activities of the establishment and under which
workers may not establish or join trade unions. In this respect, the Committee requested the Government to take the
necessary steps to ensure that full effect is given to Article 2 of the Convention so that all workers, without distinction
whatsoever, enjoy the right to establish and join unions. The Committee notes the Government’s indication concerning the
regulations applicable to temporary service enterprises and cooperatives. In particular, the Committee notes the
Government’s indication of the approval by the Congress of the Republic, on 22 July 2008, of Act No. 1233 respecting
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associated work cooperatives, following lengthy consultations with the representative organizations of associated work
cooperatives, workers’ federations, branch organizations representing employers and academic circles. The Act regulates
the activities of associated work cooperatives, third-party contractors and the competence of the Supervisory Authority for
Economic Solidarity and the Ministry of Social Protection to impose penalties. According to the Government, the most
important features of the Act include: (1) that it establishes the minimum wage as the basis for ordinary compensation and
the requirement to pay contributions to the social security, employment injury and pension branches and compensation
funds; (2) employment placement is prohibited and, where it occurs, employers’ responsibilities apply to cooperatives and
third-party contractors; and (3) it establishes a self-governing code for representative organizations of cooperatives and a
commitment by representative organizations of cooperatives in relation to the principles of the ILO and those of the
International Co-operative Alliance. The Committee observes that a reading of the Act shows that: (1) section 3
establishes ordinary monthly compensation in accordance with the work performed, productivity and the quantity of work
undertaken by the “associated worker”; (2) section 9 refers to workers “who provide their services in associated work
cooperatives or pre-cooperatives”; (3) under the terms of section 12, “the social object of cooperatives and pre-
cooperatives consists of generating and maintaining work for associates in a self-managed manner, with autonomy, self-
determination and self-direction”; (4) section 12, second paragraph, provides that “associated work cooperatives whose
activity is the provision of services to the health, transport, vigilance, private security and education sectors shall be
specialized in the respective branch of activity”’; and (5) the organizations of cooperatives to which the Act refers are not
trade union bodies. Observing that the Act itself refers to the “workers” of cooperatives, the Committee recalls that under
the terms of Article 2 the Convention, all workers, without distinction whatsoever, shall have the right to establish and join
organizations of their own choosing. The Committee also recalls that the criterion for determining the persons covered by
this right is not based on the existence of a labour relationship with an employer and that the concept of worker includes
not only dependent workers, but also workers who are self-employed or autonomous. In this respect, the Committee
considers that associated workers in cooperatives should be able to establish and join the trade union organizations of their
own choosing. The Committee requests the Government to take the necessary measures to guarantee explicitly that all
workers, without distinction, including workers in cooperatives and those covered by other forms of contracts,
irrespective of the existence of a labour relationship, enjoy the guarantees afforded by the Convention.

Rights to establish organizations without previous authorization. In its previous comments, the Committee referred
to the arbitrary refusal by the authorities to register new trade union organizations, new trade union rules or the executive
committee of a trade union at the discretion of the authorities for reasons that go beyond the explicit provisions of the
legislation. The Committee requested the Government to take steps to amend the provision of Decree No. 1651 of 2007
which established as one of the grounds for denying registration “that the trade union organization has been established,
not to guarantee the fundamental right of association, but to secure labour stability” and to register new organizations or
executive committees, as well as amendments to rules, without undue delay. The Committee notes the Government’s
indication that, by virtue of the Substantive Labour Code, the grounds for refusing to register a trade union are limited and
that the decision by the Ministry of Social Protection not to register a trade union when it does not comply with the
respective legal requirements is not a discretional power. Furthermore, such a decision has to be based on a reasoned
administrative decision that is subject to administrative and judicial appeal. The Committee nevertheless notes that
Resolution No. 1651 has been repealed by Resolution No. 626 of February 2008, although the latter resolution includes in
section 2 among the grounds upon which the competent official may refuse an entry in the trade union register, “that the
trade union organization has been established for purposes that are different from those deriving from the fundamental
right of association”. In this respect, the Committee recalls once again that Article 2 of the Convention guarantees the right
of workers and employers to establish organizations without previous authorization from the public authorities and that
national regulations governing the constitution of organizations are not in themselves incompatible with the provisions of
the Convention, provided that they are not equivalent to a requirement for previous authorization and do not constitute
such an obstacle that they amount in practice to a prohibition (see General Survey of 1994 on freedom of association and
collective bargaining, paragraphs 68 and 69). The Committee further considers that the administrative authority should not
be able to deny registration of an organization merely because it considers that it might devote itself to activities that
although legal may go beyond normal trade union activities. In these circumstances, the Committee once again requests
the Government to take the necessary measures to abrogate the provision of Resolution No. 626 of February 2008
which establishes as one of the grounds for refusing entry into the register for a trade union organization “that the
trade union organization has been established for purposes other than those deriving from the fundamental right of
association” and to register new organizations, executive committees and amendments to rules without undue delay.

Article 3. Right of workers’ organizations to organize their activities and to formulate their programmes. The
Committee also referred previously to the prohibition of strikes, not only in essential services in the strict sense of the
term, but also in a very broad range of services that are not necessarily essential (section 430(b), (d), (f), (g) and (h);
section 450(1)(a) of the Labour Code, Tax Act No. 633/00 and Decrees Nos 414 and 437 of 1952, 1543 of 1955, 1593 of
1959, 1167 of 1963, 57 and 534 of 1967) and the possibility to dismiss workers who have intervened or participated in an
unlawful strike (section 450(2) of the Labour Code), even when the unlawful nature of the strike is a result of
requirements that are contrary to the principles of freedom of association. The Committee previously requested the
Government, in the context of a Bill that was being examined by Congress and which envisaged certain amendments to
the Labour Code, to amend the provisions referred to above and invited the Government to have recourse to the Office’s
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technical assistance. In this respect, the Committee notes the Government’s indication that: (1) when assessing the
divergent interests, for the purpose of defining essential public services, the legislator has to start from a serious objective
and reasonable basis so that the respective regulation maintains proportionality between compliance with the fundamental
rights of users and the right to strike of workers; (2) the Constitution recognizes the right to strike, although it is not
absolute; and (3) under the terms of Act No. 1210 of 14 July 2008, the Standing Dialogue Commission on Wage and
Labour Policies, which is tripartite, shall submit a report within six months on the draft texts that it has submitted in
relation to articles 55 (collective bargaining) and 56 (strike action and essential services) of the Constitution. The
Commiittee requests the Government to provide information on any progress made in amending the legislation with
regard to the very broad range of services in which, as they are deemed essential, the right to strike is prohibited, and
section 450, second paragraph, under which workers who have participated in a strike in such services can be
dismissed.

Declaring a strike illegal. The Committee previously noted the formulation of a Bill under which the competence to
declare strikes illegal was transferred from the Ministry of Social Protection to the judicial authorities. The Committee
notes with satisfaction that Act No. 1210 has amended section 451 of the Substantive Labour Code to read as follows:
“the legality or illegality of a collective work suspension or stoppage shall be declared by the judicial authorities in a
priority procedure”.

Compulsory arbitration. The Committee referred previously to the authority of the Minister of Labour to refer a
dispute to arbitration when a strike exceeds a certain period — 60 days — (section 448(4) of the Labour Code). The
Committee noted a Bill to amend this section, providing that where it is not possible to achieve a definitive solution, the
parties or one of them shall request the Ministry of Social Protection to convene an arbitration board. The Committee
notes that Act No. 1210 amends section 448(4) of the Labour Code and provides that: (1) the employer and the workers
may, within the following three days, convene any settlement, conciliation or arbitration machinery; (2) if they do not
reach agreement, automatically or at the request of the parties, the Commission for Dialogue on Wage and Labour Policies
shall intervene and use its good offices for a maximum of five days; (3) once this period has elapsed without it being
possible to achieve a definitive solution, both parties shall request the Ministry of Social Protection to convene an
Arbitration Board; and (4) the workers shall be under the obligation to return to work within three days. In this respect, the
Committee considers that, except in essential services in the strict sense of the term or in the case of public servants
exercising authority in the name of the State, the convening of the Arbitration Board should only be possible where both
parties so decide voluntarily in common agreement. The Committee requests the Government to take the necessary
measures to amend section 448(4) as indicated above.

Article 6. Restrictions imposed on the actions of federations and confederations. The Committee referred
previously to the prohibition on the calling of strikes by federations and confederations (section 417(i) of the Labour
Code). The Committee recalled that higher level organizations should be able to resort to strikes in the event of
disagreement with the Government’s economic and social policy and requested the Government to amend the above
provision. The Committee notes the Government’s indication that federations and confederations cannot be assimilated to
first-level organizations since those who hold a legal interest in collective bargaining are the workers who are members of
enterprise, industry or branch trade unions and the employers to whom lists of claims have been submitted. The
Government adds that if federations and confederations do not have a legal interest in collective bargaining, then they
clearly have much less interest in strikes. In this regard, the Committee recalls that the guarantees provided to first-level
organizations by Article 6 of the Convention also apply to higher level organizations. Indeed, in order to defend the
interests of their members more effectively, workers’ and employers’ organizations need to have the right to establish
federations and confederations of their own choosing, which should themselves enjoy the various rights accorded to first-
level organizations, in particular as regards their freedom of operation, activities and programmes (see General Survey, op.
cit., paragraphs 195 and 198). The Committee requests the Government to take the necessary measures to amend section
417(i) so as not to prohibit the right to strike of federations and confederations.

Observing that it has been making comments for many years, the Committee expresses the firm hope that the
Government will take the necessary measures without delay to amend the legislative provisions commented upon and
bring them into conformity with the Convention. The Committee requests the Government to provide information on
any measures adopted in this respect.

The Committee is addressing a request directly to the Government on another point.

Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s report and the comments from the International Trade Union Confederation
(ITUC) dated 29 August 2008 on the application of the Convention. The Committee notes with regret that the Government
has still not provided its observations on the ITUC comments, dated 10 August 2006, concerning the arrest for 24 hours of
eight trade union representatives on 27 October 2005. In this regard, the Committee would like to remind the Government
that the arrest and detention, even for short periods, of trade union leaders and members engaged in their legitimate trade
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union activities, without any charges being brought and without a warrant, constitute a grave violation of the principle of
freedom of association (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 31).

The Committee notes with regret that the Government’s report does not contain any information on the issues it has
been raising for a number of years. The Committee recalls that in its previous comments it requested the Government to
amend the legislation on the minimum service organized by the employer to be maintained in the public service that is
indispensable for safeguarding the general interest (section 248-15 of the Labour Code), in order to limit the minimum
service to operations which are strictly necessary to meet the basic needs of the population, within the framework of a
negotiated minimum service. In this regard, the Committee noted that the Government had indicated that section 248-15
had indeed been amended but that it was not in a position to produce the copy of the text amending the provisions of the
said section. The Committee recalls that, since the definition of a minimum service restricts one of the essential means of
pressure available to workers to defend their economic and social interests, their organizations should be able, if they so
wish, to participate in defining such a service, along with employers and the public authorities. The parties might also
envisage the establishment of a joint or independent body responsible for examining rapidly and without formalities the
difficulties raised by the definition and application of such a minimum service and empowered to issue enforceable
decisions (see General Survey, op. cit., paragraph 161). The Committee again expresses the hope that the text amending
section 248-15 of the Labour Code takes account of these principles and requests the Government to send it a copy of
the text as soon as possible.

The Committee had also requested the Government to indicate any developments in the revision of the Labour Code
in its next report and to send it a copy of any draft amendment to that Code in order to ensure its conformity with the
provisions of the Convention. The Committee had noted the Government’s indication that the revision work had been
completed and that the draft had been submitted for opinion to the National Labour Advisory Commission. The
Committee requests the Government to send it a copy of the draft revised Labour Code.

Costa Rica

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee notes the comments on the application of the Convention made by the International Trade Union
Confederation (ITUC), the Confederation of Workers Rerum Novarum (CTRN), the Petroleum, Chemical and Similar
Workers’ Union (SITRAPEQUIA) and the Costa Rica Union of Chambers and Associations of Private Enterprises
(UCCAEP), which relate mainly to issues that are already under examination. The Committee noted in its previous
observations the report of the high-level mission which visited the country from 2 to 6 October 2006. The Committee
notes Cases Nos 2490 and 2518 examined by the Committee on Freedom of Association at its November 2007 meeting,
which confirm the dismissals of a large number of trade unionists, as well as a number of rulings of the Supreme Court
which had found that certain clauses of collective agreements in public sector institutions or enterprises were
unconstitutional.

The Committee recalls that the problems relating to the application of the Convention which it raised in its previous
observation were as follows:

—  the slowness and ineffectiveness of recourse procedures and compensation in the event of anti-union acts (according
to the high-level mission, the slowness of procedures in cases of anti-union discrimination results in a period of not
less than four years to obtain a final ruling);

—  the subjection of collective bargaining in the public sector to criteria of proportionality and rationality in accordance
with the case law of the Constitutional Chamber of the Supreme Court of Justice which has declared unconstitutional
a considerable number of clauses of collective agreements in the public sector at the instigation of the public
authorities (the Ombudsperson, the Office of the Public Prosecutor) or of a political party; and

—  the enormous disproportion in the private sector between the number of collective agreements concluded with trade
unions (much lower) and the number of direct agreements concluded with non-unionized workers (the Committee
previously called for an independent investigation into this matter, which took place and the relevant report has been
prepared).

The Committee notes the comments made by the UCCAEP on the application of the Convention in which it refers to
the comprehensive standards applicable with regard to protection against anti-union discrimination and points out that the
judicial authority may even order the reinstatement of a worker dismissed as a result of anti-union unfair practice. The
UCCAEP indicates that the current legal framework allows non-member workers to appoint, by means of a majority
election, a Permanent Workers’ Committee to represent their interests against the employer (a committee which may,
where appropriate, coexist with a trade union in the same enterprise), and that no form of association of workers other than
the trade union may interfere in matters relating to collective bargaining, trade union functions or aims.

The ITUC comments that the administrative procedures against anti-union dismissals (which are subsequently
referred to the judicial authority) are complex and ineffective and may take several years (in fact, the amparo appeal for
enforcement of constitutional rights is abused in anti-union discrimination procedures); furthermore, employers are not
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obliged under any legal mechanism to comply with a reinstatement order. The ITUC confirms the Government’s
indication that the draft Act to reform labour procedures is being examined by a tripartite committee. The ITUC indicates
that in the private sector trade unions are practically non-existent and that those which do exist are permanently submitting
complaints to the Labour Inspectorate of trade union persecution. According to the ITUC, the Ministry of Labour and
Social Security promotes direct agreements with non-unionized workers through publications. There are special problems
with regard to the application of the Convention and anti-union discrimination in export processing zones, pineapple
enterprises and banana enterprises. The Committee points out that the recent comments of the ITUC concerning the very
low number of trade unions in the private sector will be examined in 2009 in the framework of the examination of the
application of Convention No. 87.

The SITRAPEQUIA and the CTRN emphasize the gravity of the problem of collective bargaining in the public
sector and the constraints placed on public employers by the Committee on Negotiation Policy.

The CTRN and the country’s other confederations hold the view that the long delay in the adoption of draft
legislative reforms and the ratification of Conventions Nos 151 and 154 demonstrate the lack of interest in moving
forward.

The Committee observes that the Government refers to the statements made in its previous reports to the effect that:
(1) the Government possesses the will and commitment to resolve the problems raised by the Committee of Experts; (2) it
has requested the ILO’s technical assistance and trusts that this will enable it to overcome the problems raised; (3) the
Government’s efforts (many of them supported by tripartite agreement) relating to these problems have included the
submission of several legislative proposals to the Legislative Assembly and their reconsideration: a draft constitutional
amendment to article 192, a Bill on collective bargaining in the public sector, and the addition of subsection 5 to section
112 of the General Act on Pubic Administration (the three initiatives are intended to strengthen collective bargaining in
the public sector); a draft amendment to the chapter of the Labour Code on freedom of association; approval of ILO
Conventions Nos 151 and 154; draft texts to revise various sections of the Labour Code, Act No. 2 of 26 August 1943, and
sections 10, 15, 16, 17 and 18 of Legislative Decree No. 832 of 4 November 1949 and its amendments; a draft Act to
reform labour procedures (aimed at the elimination of delays and introducing the principle of hearings, and the
establishment of summary procedures for cases of anti-union discrimination); (4) the Government’s efforts have also
included other types of initiatives in legal actions of unconstitutionality brought in order to annul specific clauses in the
agreements; and the reinforcement of alternative dispute settlement procedures through the Centre for Alternative
Settlement of the Ministry of Labour and Social Security, which increased the number of persons dealt with in 2005 to
3,329. The Government indicated that in 2005 complaints of anti-union discrimination related to 38 cases; (5) the current
Government has the will to push forward draft legislation to resolve pending problems and has maintained contact with
the Executive, including the Ministry of the Presidency, and the Legislative, (including deputies from various parties, as
well as the leaders of the principal opposition party which also supports the reforms sought by the ILO), for the re-
examination of the draft texts in question. The Government states that it has sent reports to the judiciary forwarding the
observations and positions of the Committee of Experts. The Government lays emphasis on the follow-up meetings held
by the Minister of Labour and Social Security, on occasions with the technical assistance of the ILO subregional office,
with this assistance including the gathering of information on matters relating to Conventions Nos 151 and 154 on
collective bargaining. The Government adds that it held a meeting with numerous representatives of all the sectors
involved (the authorities, civil society, etc.) to analyse and seek consensus for the draft legislation to reform labour
procedures which is awaiting the opinion of the Legal Affairs Commission of the Legislative Assembly.

Additionally, the Committee notes the statements made by the Government to the effect that:

—  there has been a substantial change in the case law given that, the Second Chamber of the Supreme Court of Justice
recently declared in a ruling (by a vote of six judges to one) that: (1) the conclusion cannot be drawn that the
Constitutional Chamber has prohibited collective agreements in the public sector and it found that collective
agreements concerning public employees — whose relations are governed by the labour laws, even though they
belong to the public sector — and servants were not unconstitutional (in particular, the collective agreement relating
to the case concerned, which does not constitute excessive privileges for workers despite having been presented by
the Ombudsperson for alleged unconstitutionality); (2) Convention No. 98 supersedes domestic law; (3) the
regulations in force on collective bargaining in the public sector are an important legal matter. According to the
Government, in view of the above, this ruling of the Supreme Court could prevent new contestations of clauses of
collective agreements in the public sector;

—  the Government has carried out a serious of actions (mentioned above) in relation to all the problems raised by the
Committee of Experts, which shows the political commitment to resolving those problems; training and information
activities aimed at the leaders of the three authorities of the State (legislative, executive and judicial) have been
carried out, such as the forum on the dissemination of the right to collective bargaining in the public sector (March
2008) which benefited from technical assistance from the ILO and the participation of representatives at the highest
level of the three authorities of the State, as well as the social partners; training programmes for judges and the social
dialogue forum (organized by the Second Chamber of the Supreme Court of Justice);

—  the Higher Labour Council (a tripartite body) has revived a special committee for the examination and analysis of
the draft text reforming labour procedures which is intended to overcome the problem of the slowness of procedures

79

-~ O
c C
o ®©
= -
© D
=
o <
(7]
< 2
44— (O
o o
(3
g2
-cd—l
a’O
(]
D =
r ©
""o

0
c
o

=

=
D
S

8
S

=
[}
S

°
c




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

in the event of anti-union acts and strengthen the right to collective bargaining in the public sector; during this
financial year, the technical assistance of the ILO has been sought to ensure conformity with the provisions of
Conventions Nos 87 and 98 and the special committee has been provided with the report of the ILO technical
assistance on the draft;

—  the slowness of justice is being tackled by the judicial authority and consequently, greater human resources have
been allocated and the processes have been sped up in several ways (introduction of hearings, etc.), new courts of
minor jurisdiction have been created in various areas of the country; in 2007, the judicial authority concluded 24,501
cases (despite having received 21,897 cases during that year); furthermore, on 12 March 2008, the Conciliation
Centre under the judiciary, which works preventatively, was created; the Government is continuing in turn to
develop alternative means for the settlement of disputes and the judiciary is continuing its programme to tackle
judicial delays aimed at clearing the backlog of the judicial bodies by calling on supernumerary judges;

—  there is a plan for the implementation of the recommendations made in the report of the high-level mission which
visited the country in 2006.

The Committee requests the Government to indicate any developments relating to the draft texts which have been
before the Legislative Assembly for a number of years and the aim of achieving greater efficiency and speed in the
procedures for protection against anti-union discrimination and collective bargaining in the public sector, as well as on
any developments relating to the case law of the Supreme Court of Justice on this matter.

The Committee continues to consider that the situation of trade union rights is precarious. The Committee welcomes
the desire shown by the current Government to push forward draft legislation, in many cases with tripartite support for a
number of years, with a view to complying with the Convention and giving effect to the Committee’s comments. The
Committee expresses its very firm hope that the various draft texts that are currently under examination will be adopted
in the very near future and that they will be in full conformity with the Convention. The Committee requests the
Government to indicate the progress made in this respect and hopes that an improvement in the application of the
rights and guarantees set forth in the Convention will be the outcome of this political will.

With regard to the matter of the negotiation of direct agreements with non-unionized workers, the Committee recalls
that, according to the study carried out by the independent expert “according to the statistics provided by the Ministry of
Labour and Social Security, there are now in force 74 direct agreements, while only 13 collective agreements remain in
force”; “it is also an established fact, as well as being clear and evident, that it is the latter (employers) who propose,
defend and claim them and who, in particular, take the initiative for their conclusion”. The study also refers to the
phenomenon of intervention by employers in the election of standing committees, including the imposition of candidates,
public disqualification or vetoes, etc.; ballots are not secret and electors can be intimidated. According to the mission
report “although it is not correct to say that in all cases the election of the members of standing committees is a result of
processes that are fixed and not authentic, it can be said that the very conception of standing committees and the long-
standing practices for their establishment clearly lack the elementary guarantees of democratic authenticity ..., and the
indispensable conditions of independence and representativeness are not present”. The expert’s report indicates that
standing committees lack the resources and the capacity to engage in a dialogue with employers that ensures a certain
balance in negotiations. In general, the expert’s study shows that standing committees have been used to prevent the
establishment of trade union organizations or to impede their activities.

In its previous observation, the Committee noted these conclusions with concern and drew the Government’s
attention to the importance of these matters being submitted for tripartite examination so as to remedy the existing
disproportion between the number of collective agreements and of direct agreements with non-unionized workers and so
as to facilitate the formulation of the legal and other means necessary to prevent standing committees and direct
agreements from having an anti-union impact in practice, and also from being established where there is already a trade
union organization. The Committee recalls once again that, under the terms of Article 2 of the Convention, the State is
under the obligation to guarantee adequate protection against any acts of interference by employers in workers’
organizations, and that Article 4 of the Convention enshrines the principle of the promotion of collective bargaining
between workers’ organizations and employers or employers’ organizations.

The Committee notes that the Government indicates that: (1) collective bargaining is recognized by the Constitution
and is therefore granted privileged protection under the national legal system; in fact, in accordance with an administrative
instruction of 4 May 1991, if it is found that a company has a union that is recognized for bargaining purposes, the
General Labour Inspectorate shall reject any direct agreements immediately so as not to hinder the negotiation of a
collective agreement; (2) the independent expert refers to facts which suggest a contradiction with the commitment
provided for in Article 4 of the Convention referring to promoting the full development and utilization of machinery for
voluntary negotiation between employers and workers; for this reason, given that the report in question was received
recently and taking into account the Committee of Experts’ recommendation to the Government concerning the
importance of this document together with its conclusions being submitted for tripartite examination so as to remedy the
existing imbalance between the number of collective agreements and direct agreements, the Ministry of Labour and Social
Security has sent a complete copy of the study in question to each of the members of the Higher Labour Council; (3) in
this regard, the Government undertakes to keep the Committee informed of any progress made by the Council in the
analysis of the expert’s report, which includes finding a satisfactory solution to the situation by means of genuine social
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dialogue and calling upon any technical assistance which the ILO may be able to offer on this matter, to prevent standing
committees and direct agreements from having the anti-union impact in practice referred to by the independent expert in
his report; (4) the matter is complex and the Government hopes to be able to provide, in the near future, a balanced
proposal which offers a satisfactory solution to the situation referred to by the independent expert.

The Committee requests the Government to provide information on the tripartite evaluation of the problem of
direct agreements with non-unionized workers, undertaken in the light of the expert’s report, as well as any satisfactory
solution proposed.

The Committee also requests the Government to provide its comments on the recent communication of the CTRN
dated 12 September 2008.

Democratic Republic of the Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee had noted in its previous observation the comments from the International Trade Union
Confederation (ITUC) on the serious obstruction of trade union activities in certain administrations and enterprises, and
the comments from the Confederation of Trade Unions of Congo (CSC) relating to the arrest of trade unionists and threats
towards trade union delegates, particularly in public enterprises. In its report, received in June 2008, the Government
states that the cases denounced by the CSC took place during a period in which lawlessness and impunity reigned. The
Government gives its assurance that such occurrences would not happen again. The Committee takes note of this
statement, but recalls that a Government cannot turn away from the responsibility that events under a previous
Government might have incurred. The new Government is responsible for any repercussions these events might have and
it should take all the necessary measures to counter the consequences of the actions committed under the previous
Government or system. To the extent in which it is incumbent upon the public authorities to maintain a social climate in
which law prevails, it is important that investigations should be carried out on the anti-trade union actions to ensure that
those responsible for such actions should be brought before the courts and punished in accordance with the law. The
Committee hopes that the Government will spare no efforts to launch the necessary investigations on the alleged cases
of anti-trade union actions against workers’ organizations and their representatives.

The Committee notes the observations from the ITUC dated 29 August 2008 concerning cases of violation of the
Convention in 2007, in particular arrests and acts of violence against strikers. The Government is requested to send
comments in reply to the observations made by the ITUC.

Articles 2 and 5 of the Convention. In its previous comments, the Committee had noted that section 1 of the Labour
Code excluded from its scope of application magistrates, career officials in the state public services governed by the
general conditions of service, and career employees and officials of the state public services governed by specific
conditions of service. The Committee had requested the Government to provide information on the trade union rights of
these categories of state employees. The Committee had also noted that, by virtue of section 56 of Act No. 81-003 of 17
July 1981 issuing the conditions of service of career members of the state public services, public officials and employees
were affiliated automatically to the then Union of Workers of Zaire (UNTZA). However, pending the amendment of these
conditions of service, the Minister for the Public Service had issued Order No. CAB.MIN/F.P./105/94 of 13 January 1994
establishing provisional regulations respecting trade union activities within the public administration, amended by Order
No. CAB.MIN/F.P./0174/96 of 13 September 1996. The Committee notes that, according to the Government’s report, the
reform of the public administration is under way and that it will bring about a revision of the conditions of service of
career members of the state public services. The Committee trusts that the reform of the public administration will
allow, as soon as possible, all state employees to benefit from the guarantees provided under the Convention. It
requests the Government to indicate any new developments in this respect, in particular the repeal of section 56 of Act
No. 81-003.

Article 3. The Committee had requested the Government to take the necessary measures to ensure that trade union
elections were organized in various branches of activity and to provide specific information on the results of these
elections. In its report, the Government undertakes to do the necessary in this respect and to communicate information on
the organization of trade union elections and the election results in the commerce sector. The Committee notes this
information and trusts that the Government’s next report will indicate progress in the organization of trade union
elections in other branches of activity and contain the results of these elections.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes the Government’s report in reply to the questions raised in 2007 by the Trade Union
Confederation of the Congo (CSC) and the International Trade Union Confederation (ITUC) on the application of the
Convention. According to the recent comments made by the ITUC, dated 29 August 2008, the Committee notes that most
of the 400 trade unions in the private sector, mainly in the natural resources sector, do not have active members and were
in fact created by employers to mislead workers and discourage initiatives to create genuine trade unions.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee notes with interest that the Government states in its report that it intends to give effect to the
Committee’s recommendation to conduct an independent investigation in order to clarify the questions raised by the ITUC
and by the CSC concerning: (1) acts of discrimination and anti-union interference in private enterprises (including threats
of dismissal against union members despite the fact that section 234 of the Labour Code prohibits acts of anti-union
discrimination); (2) the existence of many unions established and financed by employers; and (3) the failure to comply
with collective agreements. The Committee therefore requests the Government to indicate the developments and
conclusions of the independent investigation.

Article 2 of the Convention. Protection against acts of interference. The Committee noted previously that,
according to the Government, the National Labour Council has not yet adopted the draft Order prohibiting acts of
interference. The Committee recalled that, although section 235 of the new Labour Code prohibits all acts of interference
by organizations of employers and workers in each others’ affairs, section 236 provides that acts of interference must be
defined more precisely. The Committee notes the Government’s reply to the effect that the National Labour Council has
not yet taken a decision on the draft Order prohibiting acts of interference. To that end, the Committee notes that the
Government undertakes to provide a copy of the Order once it has been adopted. The Committee hopes that the Order
concerned will be adopted as soon as possible and requests the Government to provide information on developments in
this regard.

Article 6. Collective bargaining in the public sector. The Committee noted previously that section 1 of the Labour
Code explicitly excludes from the Code career members of the state public services who are governed by the general
conditions of service (Act No. 81-003 of 17 July 1981 issuing the conditions of service of career members of state public
services and explicitly providing for the establishment of institutions ensuring the representation of the personnel) and
career employees and officials of state public services who are governed by specific conditions of service. The CSC had
indicated in its comments of 31 May 2004, the existence of measures allowing the establishment of mechanisms for the
promotion of collective bargaining in the public sector. The Committee had noted the information provided by the
Government concerning the right of public employees not engaged in the administration of the state to engage in
collective bargaining, and particularly: (1) the agreement of 11 September 1999 on basic wages concluded by the
Government and the unions of the public administration at a meeting of the joint committee; (2) the “social contract for
innovation” of 12 February 2004 concluded by the Government and the unions of the public administration; and (3) the
agreement concluded by the Government and the unions of the public administration following a strike by unions in the
education sector in 2005. The Committee had concluded that, in practice, there were wage negotiations and agreements in
the public sector.

The Committee observes that the Government has sent the text of Ministerial Order No.
12/CAB.MIN/TPS/ar/NK/054 of 12 October 2004, establishing the procedures for the representation and recourse to
elections of workers in enterprises or establishments of all types. The Committee also notes the Government’s indication
that it intends to regulate the salaries of public servants set by negotiated agreements in the context of the imminent reform
of the public administration. In this regard, the Committee also notes the comment by the ITUC that the staff of
decentralized entities (towns, territories and sectors), who comprise a subcategory of public servant, do not enjoy the right
to bargain. The Committee reiterates its previous request to the Government to take steps to ensure that the legislation
guarantees the right of collective bargaining for public servants not engaged in the administration of the State, as
established under Articles 4 and 6 of the Convention, and requests the Government to indicate the developments
concerning the reform of the public administration.

Djibouti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1978)

The Committee takes note of the direct contacts mission undertaken in January 2008 following the discussion that
had taken place in the Committee on the Application of Standards of the 96th Session of the International Labour
Conference (June 2007).

The Committee notes the comments from the International Trade Union Confederation (ITUC) dated 29 August
2008 reiterating its previous observations of 2007 concerning violations of the Convention in law and in practice. The
ITUC denounces the brutal repression of strikes, the designation by the authorities of persons who do not represent the
most representative organizations for participating in international meetings, and the harassment and arrest of trade
unionists. The Committee urges the Government to send its replies to the observations by the ITUC.

The Committee recalls that in its previous comments it already noted the observations from the ITUC on the arrest
and assault of trade unionists and acts of anti-union harassment, and requested the Government to conduct investigations
into the allegations. The Committee notes with regret that the Government’s report received in May 2008 merely rejects
the ITUC’s observations and makes some general remarks on freedom of association in Djibouti. The Committee also
notes that, according to information gathered by the direct contacts mission which took place in January 2008, a dominant
feature of the situation of trade unions in Djibouti is a widening gap between some workers’ organizations and the
Government, and allegations persist regarding Government interference in union activities and discrimination and
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harassment suffered by union leaders. Moreover, the Committee notes the recommendations of the Committee on
Freedom of Association in Case No. 2450 (351st Report, paragraphs 775 to 798). The Committee firmly reminds the
Government that civil freedoms and trade union rights are interdependent and that a truly free and independent trade union
movement can only develop in a climate of respect for fundamental human rights. The Committee expresses the firm
hope that the Government will give priority to resolving all pending issues so that all trade union organizations and
their representatives can fully enjoy the guarantees afforded by the Convention. The Committee once again requests
the Government to take measures without delay so that the necessary investigations are conducted into the serious
allegations referred to above in order to identify the persons responsible for anti-union acts, and to prosecute and
penalize them, in accordance with the law.

Legislative problems. The Committee recalls that its previous comments concerned the provisions of Act No.
133/AN/05/5° L of 28 January 2006 issuing the Labour Code. The Act was denounced by the ITUC and also by the
Labour Union of Djibouti (UDT) and the General Union of Djibouti Workers (UGTD) as challenging fundamental rights
relating to freedom of association. The Committee notes that, according to the report of the direct contacts mission, the
Government reaffirms that all the social partners were consulted in the process of preparation of the Labour Code.
However, the Committee notes that the Government held working meetings with the mission to consider the points of
divergence between the national legislation and the Conventions in order to rectify them and that it undertook to bring the
recommended solutions to the attention of a tripartite National Council for Labour, Employment and Vocational Training
(CNTEFP), which was due to be constituted. The Committee notes that, in its report of May 2008, the Government
reiterates its commitment to reviewing certain provisions of the legislation in order to bring them into conformity with the
Convention and bring them to the attention of the CNTEFP. In this respect, the Committee notes the warning contained in
the report of the direct contacts mission regarding any excessive delay in constituting the CNTEFP and the impact thereof
on the adoption of the necessary legislative amendments. It also notes the mission’s recommendation that, in a context
where the representativeness of workers’ organizations has not yet been established in a clear and objective manner, no
representation from the trade unions in Djibouti should be discarded from the work of the CNTEFP. The Committee
endorses the recommendations of the direct contacts mission on this point and requests the Government to indicate
whether the CNTEFP has been constituted and state the composition thereof.

The Committee wishes to remind the Government of its comments concerning the following points of divergence
between the Labour Code and the Convention:

—  Sections 41 and 42 of the Labour Code. These provisions concern the suspension of employment contracts. Section
41 provides that the employment contract shall be suspended, among other cases, for the duration of any regular,
political or trade union office held by the worker which is not compatible with paid employment (paragraph 8).
Section 42 provides in addition that the period during which the employment is suspended shall not be counted for
the purpose of determining the worker’s seniority within the undertaking. The Committee considers that the holding
of trade union office is not incompatible with professional life and, consequently, any worker holding trade union
office should be able to remain employed. The Committee therefore considers that sections 41 and 42 of the Labour
Code, in providing for a more or less automatic suspension of the employment contract when a worker holds trade
union office, are likely to be detrimental to the rights of all workers to establish and join the organization of their
own choosing or to hold trade union office (4rticles 2 and 3 of the Convention). The Committee therefore requests
the Government to amend sections 41 and 42 of the Labour Code by providing that the possibility of suspending
the employment contract during a period in which a worker holds a trade union office that is incompatible with a
professional activity is a matter for negotiation between the employer and the trade union, who must establish the
relevant arrangements, and that in any case such suspension cannot be automatic.

—  Section 214 of the Labour Code. This section provides that any person convicted “by any court” may not hold office
as a trade union leader. The Committee recalls that a law which generally prohibits access to trade union office
because of any conviction is incompatible with the principles of freedom of association (Article 3 of the
Convention), when the activity condemned is not prejudicial to the attitude and integrity required to exercise trade
union office. In this case, the Committee considers that section 214 of the Code, in deeming any person who has
been convicted to be unsuitable for trade union office, is formulated too broadly and would cover situations in which
the nature of the conviction is not inherently such as to rule out the holding of trade union office. The Committee
therefore requests the Government to amend section 214 of the Labour Code so as to ensure that only court
convictions for offences which by their nature call into question the integrity of the individual are deemed to be
incompatible with the holding of trade union office.

—  Section 215 of the Labour Code. This section concerns the formalities for registration and verification of the legality
of a trade union. Under the terms of this section, the founders of any occupational trade union are required to deposit
their regulations and the list of persons responsible for their administration and management; within a period of 30
days following their deposit, copies of the regulations and the list of persons responsible for the administration and
management of the union are transmitted by the labour inspector to the Minister of Labour and the Chief Public
Prosecutor; the documents are accompanied by a report prepared by the Labour Inspectorate; the Minister of Labour
then has 15 days to issue a receipt granting legal recognition to the union; the Chief Public Prosecutor then has 30
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days to verify the regulations and review the situation of each of the officials responsible for the administration and
management of the union and to notify the Minister of the Interior, the Minister of Labour and the union leaders
concerned of his/her conclusions; any modification to the regulations and any changes to the composition of the
officials responsible for the management or administration of the trade union have to be brought to the knowledge of
the same authorities and are subject to verification under the same conditions. The Committee firstly wishes to
remind the Government that Article 2 of the Convention guarantees the right of workers and employers to establish
organizations without previous authorization by the public authorities. It therefore considers that national legislation
which requires the deposit of the regulations of organizations is compatible with this provision if it is a mere
formality intended to ensure that the regulations are available to the public. Nevertheless, problems of compatibility
with the Convention may arise if the registration procedure is lengthy or complicated, or if the rules concerning
registration are applied in such a way as to defeat its purpose and the registration authorities make excessive use of
their discretionary power. The Committee notes that section 215 of the Labour Code, under which the decision of the
Minister of Labour requires not only the deposit by the founders of the trade union of the relevant documents but
also a detailed report by the labour inspector, would appear to grant the administration more or less discretionary
power in deciding whether or not an organization meets the registration criteria. This situation could amount in
practice to denying the right of workers and employers to establish organizations without previous authorization, in
contravention of Article 2 of the Convention. The Committee therefore requests the Government to amend, in
consultation with the social partners, section 215 of the Labour Code so as to guarantee the right to establish
workers’ and employers’ organizations without previous authorization, remove the provisions which give de facto
discriminatory powers to the administration and ensure that the registration procedure is merely a formality.

Finally, the Committee recalls that its previous comments were also concerned with the need for the Government to
repeal or amend the following provisions of the legislation:

—  Section 5 of the Act on associations. This provision, which requires organizations to obtain authorization prior to
their establishment as trade unions, is contrary to Article 2 of the Convention.

—  Section 23 of Decree No. 83-099/PR/FP of 10 September 1983. This provision, which confers upon the President of
the Republic broad powers to requisition public servants who are indispensable to the life of the nation and the
proper operation of essential public services, should be amended in order to restrict the power of requisition to
public servants who exercise authority in the name of the State or in essential services in the strict sense of the term.

Noting that the Government displayed a degree of openness during the direct contacts mission by indicating that
it was planning a number of amendments and declaring its willingness to receive technical assistance and advice from
the Office, the Committee trusts that the Government will take the necessary steps as soon as possible to revise and
amend the legislative provisions, taking into account the comments reiterated above. It expresses the firm hope that the
Government’s next report will contain information on the progress made in this respect.

A request on a number of other points is being addressed directly to the Government.

Equatorial Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes with regret that the Government’s report has not been received. The Committee also notes that
the Conference Committee on the Application of Standards regretted that it was unable to examine the case of the
application of the Convention by Equatorial Guinea owing to the fact that the Government was not represented at the
Conference.

The Committee also notes the comments from the International Trade Union Confederation (ITUC) dated 29 August
2008, which refer once again to the legislative issues which are under examination and the administrative authority’s
refusal to register a number of trade unions, including the Trade Union of Workers of Equatorial Guinea (UST), the
Independent Services Union (SIS), the Teachers’ Trade Union Association (ASD) and the Agricultural Workers’
Organization (OTC). The Committee once again urges the Government to register without delay the trade union
organizations, whose registration was refused and inform it of the measures taken or envisaged to ensure that workers
are able to establish organizations of their choosing.

The Committee recalls that for a number of years it has been requesting the Government to:

—  amend section 5 of Act No. 12/1992, which provides that employees’ organizations may be occupational or sectoral
— so that workers may, if they so desire, establish enterprise trade unions;

—  amend section 10 of Act No. 12/1992, which provides that for an occupational association to obtain legal personality
it must, inter alia, have a minimum of 50 employees in order to reduce the number of workers required to a
reasonable level;
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—  confirm that, as a result of a revision of the Fundamental Act in 1995 (Act No. 1 of 1995), the right to strike is
recognized in public utilities and is exercised under the conditions laid down by law;

—  provide information on the services deemed to be essential, and on how the minimum services to be ensured are
determined, as provided for in section 37 of Act No. 12/1992; and

—  state whether public servants who do not exercise authority in the name of the State enjoy the right to strike (section
58 of the Fundamental Act).

The Committee urges the Government to take the necessary steps to amend the legislation in order to bring it into
full conformity with the provisions of the Convention. The Committee expresses the hope that the Government will
send a detailed report next year for examination by the Committee in the context of the regular reporting cycle and that
it will contain full information on the issues raised.

The Committee expresses the firm hope that the Government will take all possible steps without delay to renew
the constructive dialogue with the ILO. Furthermore, taking into account the gravity of the situation, it urges the
Government to seek technical assistance from the Office to ensure the full application of the Convention.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

The Committee notes with regret that it has not received the Government’s report. The Committee also notes that the
Conference Committee on the Application of Standards regretted not being able to examine the case of the application of
the Convention by Equatorial Guinea due to the fact that the Government was not represented at the Conference.

Article 2 of the Convention. The Committee notes the comments made by the International Trade Union
Confederation (ITUC), dated 29 August 2008, to the effect that there is no provision protecting workers against acts of
anti-union discrimination. The Committee observes nevertheless that Act No. 12/1992 establishes protection against such
acts.

Article 4. Collective bargaining. The Committee notes that the comments made by the ITUC refer once again to the
impossibility of establishing any trade union organization which the authority considers to be “too independent”. In 2004,
the Government pointed out in its report that there were no trade unions in the country due to a lack of trade union
tradition. The Committee emphasizes once again that the existence of trade unions established freely by workers is a
prerequisite for the application of the Convention and for exercising the right to collective bargaining. The Committee
urges the Government to adopt without delay the necessary measures to create appropriate conditions for the
establishment of trade unions which can engage in collective bargaining with a view to regulating conditions of
employment.

The Committee also recalls that in its previous observation it noted that section 6 of Act No. 12/1992 on trade unions
and collective labour relations provides that the organization of officials of the public administration shall be regulated by
a special Act and that the Act had not yet been adopted. The Committee requests the Government once again to indicate
whether the special Act has been adopted and ensures public officials’ right to organize, and to provide detailed
information on the application of the Convention with regard to public officials who are not engaged in the
administration of the State.

The Committee hopes that the Government will send a detailed report for examination next year in the context of
the regular reporting cycle, and that this report will contain full information on the matters raised.

Finally, the Committee expresses the firm hope that the Government will take all the measures within its power,
without delay, to renew constructive dialogue with the ILO. Furthermore, it urges the Government to seek technical
assistance from the Office to ensure full application of the Convention.

Estonia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1994)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which refers to the matters already raised by the Committee. The Committee
requests the Government to provide its observations thereon.

The Committee recalls that for a number of years it had been raising the issue of the prohibition of the right to strike
in the public service (section 21(1) of the Collective Labour Dispute Resolution Act). In this respect, the Committee takes
note of the conclusions and recommendations reached by the Committee on Freedom of Association in Case No. 2543
concerning the same issue.

The Committee notes the Government’s indication that while there have been no amendments to the current
legislation, the Ministry of Justice has prepared a concept of modernization of public service, which provides a new and
narrower definition of the term “public servant” to include only those employees who exercise authority on behalf of the
State. The Committee notes this information and requests the Government to inform it of the progress achieved in
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respect of the adoption of legislative provisions ensuring that public servants, who do not exercise authority in the
name of the State, enjoy the right to strike.

The Committee, once again, requests the Government to provide the list of services where the right to strike will
be restricted, as referred to in section 21(3) and (4) of the Collective Labour Dispute Resolution Act.

Ethiopia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1963)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which are being translated and will be examined in the framework of the next
reporting cycle.

The Committee regrets that the Government’s report contains no observations on the comments previously
submitted by the International Confederation of Free Trade Unions (ICFTU, now ITUC), the Education International (EI)
and the ITUC alleging serious violations of teachers’ trade union rights and, in particular, of the Ethiopian Teachers’
Association (ETA). The Committee expresses deep concern over the failure of the Government to conduct a full and
independent inquiry into the allegations made relating to arrests of trade unionists, their torture and mistreatment when in
detention, and continuing intimidation and interference. The Committee recalls that when disorders have occurred
involving loss of human life or serious injuries, the setting up of an independent judicial inquiry is a particularly
appropriate method of fully ascertaining the facts, determining responsibilities, punishing those responsible and
preventing the repetition of such actions. Judicial inquiries of this kind should be conducted as promptly and speedily as
possible, since otherwise there is a risk of de facto impunity which reinforces the climate of violence and insecurity and
which is therefore highly detrimental to the exercise of trade union activities (see General Survey of 1994 on freedom of
association and collective bargaining, paragraph 29). The Committee urges the Government to conduct a full and
independent inquiry without delay into all of the comments made by the ITUC and earlier by the ICFTU and EI and to
provide information on the outcome.

The Committee notes that a direct contact mission visited the country in October 2008 and notes the information
contained in the mission report. In particular, the Committee notes that the Supreme Court has rendered its final decision
concerning the ETA executive body and that following this decision, a group of teachers have made a request to the
Ministry of Justice to be registered under the name of the National Association of Ethiopian Teachers. The Committee
observes from the mission report that despite the fact that this request was made in August 2008, no answer concerning
registration has been received from the Ministry so far. The Committee further notes that the Ministry of Justice requested
the Ministry of Education to provide its opinion as to whether the new teachers’ association should be registered. In this
respect, the Committee considers that a request to the Ministry of Education, which is the employer in this case,
concerning the appropriateness of registering an association of teachers is contrary to the right of workers to form and join
the organization of their own choosing without previous authorization. The Committee further express its concern that
four months have elapsed since the teachers’ request without registration being granted by the Ministry of Justice. The
Committee expresses particular concern and regret over the fact that the delay in registration occurs within the context of
the long-standing allegations of serious violations of teachers’ trade union rights including the continuous interference by
way of threats, dismissals, arrest, detention and maltreatment of ETA members, which are pending before the Committee
on Freedom of Association (Case No. 2516). The Committee urges the Government to take all necessary measures to
ensure the rapid resolution of this request for registration so that teachers may fully exercise their right to form
organizations for the furthering and defending teachers’ occupational interests without further delay.

The Committee recalls that it had previously noted the Government’s indication that it was in the process of revision
of the Civil Servant Proclamation, which would protect and guarantee the right of civil servants, including teachers in
public schools, to form and join trade unions. The Committee regrets that no information was provided by the
Government on the progress made in this respect. In the light of the above, the Committee urges the Government to
amend the Civil Servant Proclamation without further delay so as to ensure that the rights of civil servants (including
teachers) afforded by the Convention are fully guaranteed. It requests the Government to provide information on the
measures taken in this respect.

The Committee recalls that for several years it had been expressing its concern over the Labour Proclamation (2003),
which falls short of ensuring full application of Convention No. 87. In particular, the Committee recalls that it had
previously requested the Government:

—  to ensure the right to organize of the following categories of workers excluded, by section 3, from the scope of
application of the Labour Proclamation: workers who’s employment relations arise out of a contract concluded for
the purpose of upbringing, treatment, care, rehabilitation, education, training (other than apprenticeship); contract of
personal service for non-profit-making purposes; managerial employees, as well as employees of state
administration; judges and prosecutors, who were governed by special laws;
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—  to delete air transport and urban bus services from the list of essential services in which strike action is prohibited
(section 136(2)). In this respect, considering that these services did not constitute essential services in the strict sense
of the term, the Committee had suggested that the Government gave consideration to the establishment of a
negotiated system of minimum service in these services of public utility, rather than imposing an outright ban on
strikes, which should be limited to essential services in the strict sense of the term;

—  to amend its legislation so as to ensure that, except in situations concerning essential services in the strict sense of
the term, acute national crisis and public servants exercising authority in the name of the State, recourse to
arbitration is allowed only upon the request of both parties. In this respect, the Committee had noted that section
143(2) of the Labour Proclamation allowed the aggrieved party to the labour dispute to take the case to the Labour
Relations Board for arbitration or to the appropriate court. In this case, the strike was considered unlawful (section
160(1)). In the case of essential services, as listed in section 136(2), the dispute was referred to an ad hoc board for
arbitration (section 144(2));

—  to amend section 158(3), according to which the strike vote should be taken by the majority of the workers
concerned in a meeting in which at least two-thirds of the members of the trade union were present, so as to lower
the quorum required for a strike ballot; and

- to ensure that the provisions of the Labour Proclamation, which, as noted above, contrary to the Convention, restrict
the right of workers to organize their activities, are not invoked to cancel an organization’s registration pursuant to
section 120(c) until they have been brought into conformity with the provisions of the Convention.

The Committee notes the Government’s indication that the Labour Proclamation is being examined with a view to
amendment. In this regard, the Government indicates that employment relations arising out of a contract concluded for the
purpose of upbringing, treatment, care, rehabilitation, education, training (other than apprenticeship), contract of personal
service for non-profit-making purposes, as well as of managerial employees are the issues to be discussed by the labour
proclamation drafting committee. The Government further indicates that the Committee’s observations on essential
services, compulsory arbitration, the need to lower the strike quorum required for a strike ballot, as well as the matter of
dissolution of trade unions are also to be discussed by the drafting committee. The Committee expects that the Labour
Proclamation will be soon amended so as to ensure its full conformity with the Convention. It requests the Government
to indicate any progress made in this respect.

The Committee further requests, once again, the Government to indicate how the right to organize of employees
of state administration, judges and prosecutors is ensured in law and in practice and to transmit with its next report
any specific legislation in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1963)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which are being translated and will be examined in the framework of the next
reporting cycle.

The Committee regrets that no observation was provided by the Government on the previous comments submitted
by the ITUC and Education International (EI) concerning specific violations of the Convention regarding teachers’ trade
union rights in the public sector, including interference in trade union activities of the Ethiopian Teachers’ Association
(ETA) by way of creation and control by the Government of a teachers’ trade union, and the harassment of teachers
(dismissals, transfers, etc.) in connection with their union affiliation. The Committee recalls that governments should
refrain from interference in the establishment and functioning of trade unions. The Committee urges the Government to
conduct a full and independent inquiry without delay into all of the allegations made by the ITUC and EI and to
indicate its outcome.

The Committee had previously noted that the national legislation, in particular the Labour Proclamation (2003),
provided inadequate protection of the rights afforded by the Convention and expressed the following concerns.

—  Scope of application of the Convention. According to its section 3, the Labour Proclamation was not applicable to
the employment relations arising out of a contract concluded for the purpose of upbringing, treatment, care of
rehabilitation, education, training (other than apprenticeship), contract of personal service for non-profit-making
purposes and managerial employees. The Committee had requested the Government to take the necessary measures
to ensure that the categories of worker excluded from the scope of the Labour Proclamation enjoy the rights under
the Convention, either by amending the Labour Proclamation or by adopting specific legislative provisions.

—  Absence of adequate protection against acts of interference. The Committee had requested the Government to
amend its legislation by adopting specific provisions coupled with effective and sufficiently dissuasive sanctions,
providing for protection of organizations of employers and workers against acts of interference by each other’s
agents or members in their establishment, functioning or administration so as to give full effect to Articles 2 and 3 of
the Convention.

—  Article 4. Collective bargaining. The Committee had requested the Government to amend section 130(6) of the
Labour Proclamation, as amended by Proclamation No. 494/2006, providing that, if the negotiation to modify or
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replace a collective agreement is not finalized within three months from the expiry date of the collective agreement,
the provisions of the collective agreement relating to wages and other benefits shall cease to be effective. The
Committee considered that this provision did not take into account the reasons behind a failure to finalize a new
agreement nor the eventual responsibility of one or the other party for this failure and was not conducive to
promoting collective bargaining. The Committee also considered that it was up to the parties to decide on the
moment when the collective agreement becomes inapplicable after the date of its expiration.

The Committee notes the Government’s indication that the above comments with regard to the application of the
Convention to the employment relations arising out of a contract concluded for the purpose of upbringing, treatment, care,
rehabilitation, education, training (other than apprenticeship), contract of personal service for non-profit-making purposes
were on the agenda to be discussed by the Ethiopian labour law reform committee. The Committee further notes the
Government’s indication that the discussion will be extended to the Committee’s observation on protection to be granted
to workers’ and employers’ organizations against acts of interference committed by each other’s agents, as well as on
Article 4 of the Convention. The Committee expects that the Labour Proclamation will be amended without delay so as
to ensure its full conformity with the Convention. It requests the Government to indicate progress made in this respect.
The Committee further requests the Government to indicate the measures taken or envisaged to ensure the rights under
the Convention of managerial employees.

The Committee recalls that it had previously taken note of article 4 of the draft regulation concerning employment
relations established by religious or charity organizations, which provided that “religious or charity organizations
employing persons for administrative or charity work shall not be obliged to enter into collective bargaining concerning
salary increment, fringe benefits, bonus and similar other benefits which may incur financial expense upon the
organization”. Recalling that collective bargaining should be promoted also in respect of these categories of worker and
that no restrictions on the scope of bargaining should be imposed on workers by religious or charity institutions, the
Committee had requested the Government to bring this draft into conformity with the Convention. The Committee notes
the Government’s indication that the draft regulation has already been presented at the consultative meeting with the
persons concerned and it was decided that the draft regulation should be replaced with a new draft regulation. The
Committee requests the Government to indicate any developments in this regard. It further requests the Government to
transmit a copy of the bill once it has been drafted.

Articles 4 and 6. The Committee once again urges the Government to amend the Civil Servant Proclamation so
as to ensure the right of civil servants, including public teachers, to defend their occupational interests through
collective bargaining. It requests the Government to indicate the measures taken or envisaged in this respect.

France

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

The Committee notes the Government’s report and the detailed information supplied in response to the observations
made by the General Confederation of Labour—Force ouvriére (CGT-FO) concerning the Act on social dialogue and
continuity of the public service in scheduled land passenger transport of 21 August 2007 (Act No. 2007-1224).

In its previous comments, the Committee noted that, under the terms of section 5 of this Act, transport enterprises,
the employer and the representative trade unions had to engage in bargaining with a view to the conclusion, before
1 January 2008, of a collective agreement on the service to be provided in the event of disruption of traffic or a strike. This
provision also established that, in the absence of an applicable agreement as of 1 January 2008, a plan of the services to be
provided had to be determined by the employer. The Committee recalled the principle according to which the
determination of a negotiated minimum service should be limited to the operations that are strictly necessary to meet the
basic needs of the population or the minimum requirements of the service, as it restricts one of the essential means of
pressure available to workers to defend their economic and social interests. The Committee also emphasized that workers’
organizations should be able, if they so wish, to participate in defining the minimum service, along with the employers
and the public authorities. Finally, the Committee recalled that, in the event of disagreement, the parties might also
envisage the establishment of a joint or independent body (or recourse to a judicial body by mutual consent) responsible
for examining rapidly and without formalities the difficulties raised by the definition and application of such a minimum
service and empowered to issue enforceable decisions (see General Survey of 1994 on freedom of association and
collective bargaining, paragraph 161).

The Committee notes that the Government recalls in its reply dated 28 August 2008 that the purpose of the adopted
Act is to reconcile the exercise of the right to strike with other fundamental freedoms, and that it places the social partners
at the focus of the measures to be adopted in order to ensure the best coordination possible. The Government points out
that the Act does not intend to establish a minimum service which would lead to the requisitioning of staff but aims to set
up a system for predicting the services to be provided which makes no difference to the capacity of the strike to have an
impact and apply pressure. With regard to the participation of the social partners in the mechanisms for dispute prevention
and organization in the event of a strike, the Government indicates that agreements have been signed with trade unions in
both the enterprises and the occupational sector concerned (for example, the agreement signed on 21 January 2008 in
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urban passenger transport, the extension of which making it applicable to 170 enterprises belonging to the Public
Transport Union was published in the Official Journal of 15 June 2008). As regards the procedures for resolving disputes,
the Government adds that national law offers a wide range of possibilities but in the transport sector there is also room for
cooperation and regulation, as show by the branch negotiations which are already placed under the authority of the
chairman of a joint committee, which is independent of the parties, and the task of which is to facilitate dialogue.
Furthermore, within the passenger transport enterprises (RATP and SNCF), additional “social alert” clauses were signed
before the 1 January 2008 deadline with five trade unions in order to ensure conformity with the provisions of the Act of
21 August 2007. According to the Government, which bases its statements on the annual statistics of the SNCF, the use of
“social alert” mechanisms has more than doubled without any increase in the number of strike notices deposited; on the
contrary, the number of notices leading to strikes has increased over the same period. This suggests that the periods of
prior negotiation provided for by the Act do not restrict the possibility of going on strike. Finally, with regard to the
possible use of a joint or independent body, the Government indicates that the setting up of such a body has not been
considered necessary by the Government, Parliament or the social partners, in view of existing mechanisms. The
Government also recalls that the possibility of intervention by a neutral third party to promote an amicable resolution of
disputes is possible under the terms of section 6 of the Act, which provides for the appointment of a mediator by the
parties. The Committee notes the information supplied by the Government.

The Committee trusts that the Government will ensure, in any dispute in the land passenger transport sector and
in the absence of an agreement on the determination of the minimum service to be maintained in the event of a strike,
that the principle is observed whereby the workers’ organizations concerned shall be able to participate, alongside the
employers and the public authorities, in the definition of this minimum service and, in the event of disagreement, the
possibility is guaranteed for the parties to have recourse to a joint or independent body, according to existing or
specially established mechanisms.

The Committee is also addressing a request on a number of other points directly to the Government.

Gambia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation which read as follows:

Scope of the Convention. The Committee notes that Labour Act No. 12 of 1990 (the Act) does not apply to workers
engaged in civil service, prison service and domestic service. The Committee notes that according to the Government the new
labour bill empowers the Secretary of State to extend the scope of the bill to cover any category of worker excluded. While
recalling that only the armed forces, the police and public servants engaged in the administration of the State can be excluded
firom the guarantees of the Convention, the Committee requests the Government to guarantee that the rights afforded by the
Convention are ensured for the abovementioned categories of worker.

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee had noted that section
75 of the Act provides that any term or condition in a contract of employment, whether express or implied, prohibiting an
employee from becoming or remaining a member of any trade union, or purporting to subject the employee to any penalty, loss of
benefit or detriment by reason of such membership, shall be null and void. However, according to section 73(1), not all workers
are entitled to a written contract of employment, this type of contract being reserved to specific cases of employment, in
particular, fixed-term employment of six months or more. The Committee requests the Government to indicate the way in which
workers are guaranteed protection against acts of anti-union discrimination in cases where the employment relationship is not
based on a written contract of employment.

The Committee had noted that Part IX, sections 109-125 of the Bill by which the Act was introduced to Parliament
contained provisions on protection against dismissal by reason of union membership or because of participation in trade union
activities, including strikes, and provided for compensation and reinstatement as remedies for such acts. However, the
corresponding provisions are missing from the copy of the Labour Act adopted by Parliament, which the Committee has at its
disposal. The Committee therefore requests the Government to transmit a complete copy of the Act.

Article 2. Protection against acts of interference. The Committee had noted that there is no provision in the Act
concerning protection against acts of interference by workers’ and employers’ organizations (or their agents) in each other’s
affairs. The Committee notes that according to the Government the new labour bill provides protection against acts of
interference. The Committee requests the Government to communicate the text of any provisions of the new labour bill that
prohibit acts of interference (such as the establishment or financial support of workers’ organizations with the object of
placing them under the control of employers or employers’ organizations) and guarantee sufficiently rapid appeal procedures
and dissuasive sanctions against such acts.

Article 4. Measures to encourage and promote the full development and utilization of machinery for voluntary negotiation
between employers or their organizations and workers’ organizations. The Committee had observed that section 161 of the Act
provides that voluntary agreements may be registered by the Commissioner upon the application of both parties to the agreement.
Noting that the wording of this section seems to allow discretionary power to deny registration, the Committee recalls that the
registration of the collective agreement can be refused only if it has a procedural flaw or does not conform to the minimum
standards laid down by general labour law. The Committee notes that according to the Government the new labour bill does not
give discretionary power to the Commissioner. It requests the Government to transmit a copy of the relevant provisions.

The Committee had noted that, according to section 168, in order to be recognized as a sole bargaining agent, a trade union
must be registered as “efficient”, within the meaning of sections 128(5) and 142 of the Act (i.e. the Registrar should be satisfied
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that the trade union is and is likely to remain independent and is capable of efficiently representing its members and conducting
the trade union affairs). Considering that provisions which allow such great discretionary power to the Registrar are contrary
to the principle of the autonomy of the parties in collective bargaining and therefore are not in conformity with the
Convention, the Committee requests the Government to repeal or amend sections 128(5), 142 and 168, accordingly.

The Committee also noted that, according to section 168, in order to be recognized as a sole bargaining agent, a trade union
should represent a certain percentage of employees under a contract of service (30 per cent in the case of a single union and at
least 45 per cent if the establishment in question employs at least 100 people; in this case, the bargaining agent could be
composed of two or more trade unions). The Committee recalls that where, under a system for nominating an exclusive
bargaining agent, there is no union representing the required percentage to be so designated, collective bargaining rights
should not be denied to other unions in the unit, at least on behalf of their own members and requests the Government to take
the necessary measures in order to bring the legislation into conformity with the Convention.

The Committee further noted that section 168(6) provides that an employer may, if he or she wishes, organize a secret
ballot upon receiving an application to establish a sole bargaining agent. The Committee considers that the organization of a
ballot for determining representativeness should be carried out by the authorities or an independent party upon a request presented
by a union. While taking note of the Government’s statement according to which the appropriate authorities will be informed
of the Committee’s comments in order to make the necessary changes, the Committee requests the Government to amend
section 168(6) in accordance with the above.

The Committee had noted that, under section 167, a work committee could be set up at an establishment where at least 100
employees are employed. The Committee notes that the Government has communicated the text of the relevant provisions of the
new labour bill. The Committee requests the Government to clarify the role of such committees and more specifically to
indicate: (1) whether trade union representatives can be elected to such committees; and (2) whether these committees can
negotiate and conclude collective agreements even when a union exists in the undertaking.

Article 6. The Committee had requested the Government to indicate whether public servants not engaged in the
administration of the State are granted collective bargaining rights and to specify the relevant legislative provisions. The
Committee notes that these categories of worker do not have the right to form unions and therefore do not have the right to
collective bargaining. The Committee notes that according to the Government the relevant authorities will be advised to grant the
right to collective bargaining to civil servants in the new labour bill.

The Committee trusts that the Government will take all necessary steps to bring its national law into conformity with the
Convention and requests the Government to provide information on any measures taken or envisaged in this respect, in
particular those concerning the adoption of the new labour bill.
The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Ghana

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the Government’s report. It further notes the comments submitted by the International Trade
Union Confederation (ITUC) in a communication of 29 August 2008; the ITUC’s comments primarily refer to legislative
matters previously raised by the Committee.

Prison staff. Previously, the Committee had requested the Government to take the necessary legislative measures to
ensure that prison service staff enjoy the right to organize and bargain collectively. The Committee notes the
Government’s statement that this request has been communicated to the Sector Minister for due consideration. Recalling
that the Convention’s guarantees apply to prison service staff, the Committee once again requests the Government to
take the necessary measures to amend the Labour Act, so as to ensure that prison service staff expressly enjoy the right
to organize and to collective bargaining, and to provide information on developments in this regard.

Collective bargaining certification. The Committee had previously noted that sections 99-100 of the Labour Act,
2003, regulate the issue of trade union recognition for collective bargaining purposes by providing that the Chief Labour
Officer shall issue, upon request by a trade union, a certificate appointing that trade union as the appropriate representative
to conduct negotiations on behalf of the class of workers specified in the collective bargaining certificate (section 99).
Further noting that under section 99(4), the Chief Labour Officer appeared to have full discretion to decide which trade
union to grant recognition to, in situations where more than one trade union existed at the work place, and that the criteria
upon which this decision should be based were not specified, the Committee requested the Government to provide
information on any regulations adopted or envisaged under section 99 of the Labour Act with a view to setting up
procedures and criteria relevant to the Chief Labour Officer’s competence to determine which union shall hold a collective
bargaining certificate.

The Committee notes with regret that the Government provides no indications in respect of the abovementioned
relevant criteria, but rather limits itself to repeating the provisions of section 99 of the Labour Act, 2003. In these
circumstances, the Committee once again recalls that in cases in which a system of “compulsory” recognition has been
established, where the employer must recognize the existing trade union(s) under certain conditions, it is important for the
determination of the trade union in question to be based on objective and pre-established criteria so as to avoid any
opportunity for partiality or abuse. Furthermore, when national legislation provides for a compulsory procedure for
recognizing unions as exclusive bargaining agents, certain safeguards should be attached, such as: (a) the certification to
be made by an independent body; (b) the representative organization to be chosen by a majority vote of the employees in
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the unit concerned; (c) the right of an organization, which in a previous trade union election failed to secure a sufficiently
large number of votes, to request a new election after a stipulated period; and (d) the right of any new organization other
than the certified organization to demand a new election after a reasonable period has elapsed (see the General Survey of
1994 on freedom of association and collective bargaining, paragraph 240). The Committee requests the Government to
take measures to adopt the appropriate regulations establishing procedures and objective criteria concerning the Chief
Labour Officer’s competence to determine which union shall hold a collective bargaining certificate, in keeping with
the abovementioned principle, and to provide information on developments in this regard.

Guatemala

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the Government’s report, the discussion which took place in the Conference Committee on the
Application of Standards in 2008 and the various cases currently before the Committee on Freedom of Association (some
of which relate to serious allegations of violence against trade union leaders and trade unionists). The Committee also
notes the report of the high-level mission which visited the country in April 2008 and the tripartite agreement signed
during the mission designed to improve the application of the Convention.

The Committee also notes the detailed comments on the application of the Convention made by the Union
Movement, Guatemalan Indigenous and Agricultural Workers for the Defence of Workers’ Rights in a communication
dated 31 August 2008, as well as the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which refer to matters already raised by the Committee, as well as to serious acts
of violence against trade union leaders and trade unionists, impediments to the registration of trade union organizations,
difficulties in exercising the right of assembly of trade union organizations and other violations of the Convention. In this
regard, the Committee hopes that, in the context of the tripartite agreement concluded during the high-level mission,
all the questions raised, as well as the comments made by the ITUC in 2005 and by the Trade Union Confederation of
Guatemala (UNSITRAGUA) in 2006, will be examined and tackled in a tripartite manner by the Government and the
social partners in the context of the work of the Tripartite Committee on International Affairs, the Legal Reform
Subcommittee and the mechanism for rapid intervention in cases.

Acts of violence against trade unionists

The Committee recalls that for several years, it has noted in its observations acts of violence against trade unionists
and has previously requested the Government to provide information on developments in this regard. The Committee
notes that the Government indicates in its report that: (1) it shares the Committee’s concern with regard to the acts of
violence which, in its view, affect not only people involved in trade union activities, but also society in general; (2) it
hopes that, in the medium term, it will be possible to reduce the crime rate through the development of strategies to
strengthen civil intelligence systems, so that the perpetrators of crimes can be identified, tried and convicted; (3) a new
Attorney-General and Head of the Office of the Public Prosecutor has recently taken up office and the Tripartite
Committee on International Affairs has called on him to deal with the issue of acts of violence against trade unionists and
the need to track down, prosecute and convict the perpetrators of these acts; and (4) the intention of the members of the
Tripartite Committee is to achieve closely coordinated links with the Office of the Public Prosecutor in order to facilitate
the provision of effective security measures for those members of the trade union movement who are the victims of
intimidation or threats.

The Committee notes the conclusions of the high-level mission, in particular, with reference to the issue of human
rights in trade union circles, that: “the mission noted greater attention to this problem, which is reflected in the decision of
the Office of the Public Prosecutor under the instruction of the Attorney-General to allocate greater budgetary resources to
the Special Office for Offences against Journalists and Trade Unionists and to assign four new investigators to that area.
Moreover, the progress that had been made in the investigation into the assassination of the Secretary-General of the
Trade Union of Workers of Puerto Quetzal, Mr Pedro Zamora, in January 2007, which prompted a special ILO mission
and action taken by the mission in March—April 2007. The investigations carried out have established that two individuals
have been accused of the crime and a warrant for their arrest has been issued. It is also worth pointing out that, following
an investigation, it was confirmed that the trade unionist Mr Lopez Estrada, thought to have disappeared, was found safe
and sound at his mother’s house in Puerto Barrios”.

Furthermore, the Committee notes that, at the proposal of the mission, the Tripartite Committee approved an
agreement to eradicate violence, which provides for the carrying out of: “(1) an evaluation of institutional action,
including the most recent, and particularly the special protection measures to prevent acts of violence against trade
unionists under threat; and (2) an evaluation of the measures that are being taken (increases in budget allocations and in
the number of investigators) to guarantee effective investigation with sufficient resources to permit the elucidation of the
crimes against trade unionists and the identification of those responsible”.

In this respect, the Committee once again expresses deep concern at the acts of violence against trade union leaders
and members and recalls that trade union rights can only be exercised in a climate that is free of violence. The Committee
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expresses the firm hope that the Government will continue to take measures to guarantee full respect for the human
rights of trade unionists and will continue providing protection measures to all trade unionists who so request. The
Committee also requests the Government to take the necessary measures without delay to conduct the investigations
with a view to identifying those responsible for acts of violence against trade union leaders and members, so that they
are prosecuted and penalized in accordance with the law. The Committee requests the Government to keep it informed
of any development in this respect.

Legislative problems

The Committee recalls that for many years it has been commenting on the following provisions which raise
problems of conformity with the Convention:

- restrictions on the establishment of organizations in full freedom (the need to have half plus one of those working in
the occupation to establish industry trade unions, under section 215(c) of the Labour Code); delays in the registration
of trade unions or refusal to register them. In this regard, the Committee notes that the Government indicates that:
(1) the new Ministry of Labour authorities have initiated a process to significantly reduce the time required for the
administrative processing of trade union authorizations; (2) the Directorate General of Labour had authorized 40
new trade unions as at August 2008; and (3) the speed with which pending applications for registration will be
processed is dependent on how quickly the comments made by the technical bodies of the Ministry of Labour and
Social Insurance to the representatives of the trade unions in the process of being established are taken into account;

- restrictions on the right to elect trade union leaders in full freedom (the need to be of Guatemalan origin and to be a
worker in the enterprise or economic activity in order to be elected as trade union leader, under sections 220 and 223
of the Labour Code);

—  restrictions on the right of workers’ organizations to organize their activities freely (under section 241 of the Labour
Code, strikes are declared not by a majority of those casting votes, but by a majority of the workers); the possibility
of imposing compulsory arbitration in the event of a dispute in the public transport sector and in services related to
fuel, and the need to determine whether strikes for the purpose of inter-union solidarity are still prohibited (section
4(d), (e) and (g) of Decree No. 71-86, as amended by Legislative Decree No. 35-96 of 27 March 1996); labour, civil
and penal sanctions applicable to strikes involving public servants or workers in specified enterprises (sections
390(2) and 430 of the Penal Code and Decree No. 71-86);

- Civil Service Bill. In its previous observation, the Committee noted a Civil Service Bill which, according to the
UNSITRAGUA and the National Federation of State Workers’ Unions (FENASTEG), requires a percentage that is
too high to establish unions and restricts the right to strike. The Committee notes that the Government reports that
the Bill has been withdrawn from discussion, since an inter-sectoral consultation committee was set up in July 2008
to come up with a Bill that is consistent with the needs of the sectors involved;

—  Situation of many workers in the public sector who do not benefit from trade union rights. These workers (who are
under contracts under item 029 and others of the budget), who should have been recruited for specific or temporary
tasks, are engaged in ordinary and permanent functions and often do not benefit from trade union rights and other
employment benefits apart from wages, and are not covered by the social security nor by collective bargaining where
it exists. The Committee notes that the members of the Supreme Court of Justice stated to the high-level mission
that, in accordance with case law, these workers enjoy the right to organize.

With regard to the matters above, the Committee notes that, at the proposal of the high-level mission, the Tripartite
Committee approved an agreement to modernize the legislation and give better effect to Conventions Nos 87 and 98, and
that this agreement provides for “an examination of the dysfunctions of the current system of labour relations (excessive
delays and procedural abuses, lack of effective enforcement of the law and of sentences, etc.) and particularly of the
machinery for the protection of the right to collective bargaining and the rights of workers’ and employers’ organizations
and their members as laid down in Conventions Nos 87 and 98 in the light of technical considerations and the comments
of a substantive and procedural nature of the ILO Committee of Experts on the Application of Conventions and
Recommendations”. The Committee observes that the high-level mission undertook to provide appropriate technical
assistance in relation to these matters and notes with interest that this assistance has already started.

The Committee takes note of the report of the first mission of the technical assistance (November 2008), which was
a follow-up to the high-level mission (April 2008).

The Committee firmly hopes that with the technical assistance the Government is receiving, the Government will
be able to provide information in its next report on a positive assessment with regard to the various points mentioned.

Other matters

Export processing sector. In its previous observation, the Committee noted the comments made by trade union
organizations referring to significant problems relating to trade union rights in export processing zones and requested the
Government to take the necessary measures to give full effect to the Convention in export processing zones. The
Committee notes that the Government reports that: (1) through its general labour inspectorate, the Ministry of Labour and
Social Insurance has been addressing complaints made in connection with the export processing sector, as well as
developing routine inspections through the Inspectorate’s Export Processing Inspection Unit; (2) in 2007, 19 enterprises in
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the sector closed and in 2008, ten closed; (3) in 2008, a procedure of administrative conciliation allowed the payment of
benefits to workers affected by the closures in the case of ten export processing enterprises, and the workers who decided
not to make use of the conciliation procedure and opted instead to take legal action received assistance free of charge from
the Office of the Labour Ombudsperson; (4) there are ten trade unions in the sector with a total membership of 258
workers; (5) in 2007, ten complaints were dealt with relating to violations of freedom of association rights and in six cases
a settlement was reached through conciliation, and in 2008, 17 complaints were dealt with relating to violations of
Convention No. 87, and 16 are being processed; and (6) the training activities will continue on the rights established in
Conventions Nos 87 and 98 for the export processing sector, for which the Government is counting on technical support
from the ILO.

In this regard, the Committee notes that, in its conclusions, the high-level mission points out the following on this
matter: “... it is in this area, as well as in the area described in the previous paragraph, that we see the extent to which the
problems identified during the 2007 mission persist. According to the Ministry of Labour and Social Insurance, there are
seven collective agreements for the export processing sector, but only two of those are from 2007. The others date back to
2003 or earlier. With regard to trade union membership, according to the administrative authority, there are six trade
unions with a total membership of 562 workers in the export processing sector, among almost 200,000 workers, but
according to the executive board of the trade union movement, there are only two trade unions in this sector. Regardless of
whichever information is accurate, what is certain is that there continues to be minimal trade union activity and collective
bargaining in the export processing sector and problems in applying Conventions Nos 87 and 98

Under these circumstances, the Committee hopes that the Government will continue benefiting from technical
assistance from the Office so that the Convention is given full effect in the export processing sector, and will continue
providing information on this matter.

Tripartite national committee. In its previous observation, the Committee asked the Government to continue
keeping it informed of the work of the Tripartite Committee on International Affairs, as well as the work of the Legal
Reform Subcommittee and the mechanism for rapid intervention in cases. The Committee notes that the Government
reports that: (1) it is satisfied with the development of the meetings of the Tripartite Committee, particularly with the
effectiveness of the dialogue and the openness to analysis, discussion and recommendations arising from the meetings; (2)
by August 2008, ten meetings had been held, in which subjects of relevance to employer-worker relations were discussed;
(3) the impetus of the Tripartite Committee’s activities has absorbed functions covered by the Legal Reform
Subcommittee and an analysis is currently being carried out in order to filter and prioritize the cases to be dealt with; (4) in
the context of the mechanism for rapid intervention in cases, both the worker and the employer sectors of the Tripartite
Committee have reported cases and, given the constant participation of the general labour inspector, those cases have been
dealt with and results achieved, both in the agricultural sector and in the garment or export processing sector; and (5) in
addition, the Deputy Minister of Labour has intervened directly in the cases brought to the attention of the Tripartite
Committee, appearing in person in the places in which a dispute has arisen and mediating in order to find an appropriate
solution to those cases. The Committee requests the Government to continue keeping it informed of the work of the
Tripartite Committee on International Affairs, as well as that of the Legal Reform Subcommittee and the mechanism
Sfor rapid intervention in cases.

Finally, the Committee observes that, in the context of the session of the International Labour Conference held in
2008, during the analysis of the application of the Convention by Guatemala, the Committee on the Application of
Standards invited the Government to accept a mission made up of the Employer and Worker spokespersons to assist the
Government in finding durable solutions to all of the above matters. The Committee notes with interest that the
Government indicates in its report that it welcomes the invitation along with each and every mission which wishes, in
good faith, to assist in overcoming the complex situations relating to freedom of association.

The Committee hopes that it will be able to note in the near future that significant progress has been made in the
application of the Convention.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the report of the high-level mission which visited the country in April 2008 and the tripartite
agreement signed during the mission with a view to improving the application of the Convention.

The Committee also notes the detailed comments on the application of the Convention made by the Indigenous and
Rural Workers Trade Union Movement of Guatemala in a communication dated 31 August 2008, and by the International
Trade Union Confederation (ITUC) referring to matters already raised by the Committee, as well as to acts of anti-union
discrimination and interference by employers, obstacles to collective bargaining processes and the violation of collective
agreements. In this respect, the Committee hopes that, in the context of the tripartite agreement concluded during the
high-level mission, all of the issues raised will be examined and addressed in a tripartite manner by the Government
and the social partners with the technical assistance of the ILO in the context of the work of the Tripartite Commission
on International Labour Affairs, and the Subcommission for Legal Reform and Rapid Intervention Machinery.

The Committee recalls that for various years it has been referring to the following problems relating to restrictions
on the exercise of trade union rights in practice;
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

—  failure to comply with orders for the reinstatement of dismissed trade unionists;
—  slowness and ineffectiveness of procedures to impose penalties for breaches of labour legislation;
—  need to promote collective bargaining, especially in export processing zones;

— need for the Code of Labour Procedures to be subject to in-depth consultation with the most representative
organizations of workers and employers; and

—  the Bill on civil service reform. The Committee notes the Government’s indication in its report under Convention
No. 87 that the Bill has been delayed, but that in July 2008 an intersectoral dialogue forum was established with a
view to obtaining a bill that is adapted to the specific needs of the sectors concerned.

The Committee notes the Government’s indication that the matters raised by the Committee have been discussed for
several years by the National Tripartite Commission and that tripartite consensus has been achieved on certain issues.

Furthermore, in relation to these matters, the Committee notes that, under the auspices of the high-level mission, the
Tripartite Commission concluded an agreement to modernize the legislation and give better effect to Conventions Nos 87
and 98, with the agreement calling for an examination to be carried out of the dysfunctions of the current labour relations
system (excessive delays and procedural abuses, lack of effective application of the law and of penalties, etc.), and in
particular of the machinery for the protection of the right to collective bargaining and the rights of workers’ and
employers’ organizations and their members set forth in Conventions Nos 87 and 98 in the light of the technical
considerations and substantive and procedural comments of the Committee of Experts. The Committee observes that the
high-level mission undertook to organize appropriate technical assistance on these matters and notes with interest that this
assistance is being provided.

The Committee has received the report of the first technical assistance mission (November 2008) following the high-
level mission (April 2008). The Committee firmly hopes that the Government, with the technical assistance it is
receiving, will be in a position to provide information in its next report on the progress made in relation to the various
issues raised above.

Finally, the Committee observes that, at the session of the International Labour Conference in 2008, when
examining the application of Convention No. 87 by Guatemala, the Committee on the Application of Standards invited the
Government to accept a mission made up of the Employer and Worker spokespersons to assist the Government in finding
durable solutions to all of the above matters. The Committee of Experts appreciates the Government’s acceptance of the
above invitation and its indication that each and every good faith mission that wished to help in overcoming the complex
situations relating to freedom of association was welcome.

The Committee will examine these matters in its next examination of the application of the Convention in the light
of the report of the above mission.

Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee notes with regret that it has not received the Government’s report. It also notes the comments made
by the International Trade Union Confederation (ITUC), dated 29 August 2008, which relate to matters already raised by
the Committee. Furthermore, the ITUC reports assaults, by the security forces, on demonstrators and strikers, as a result of
which around 40 people died and nearly 300 others were injured, arrests of trade unionists and the destruction of the
headquarters of the National Confederation of Workers of Guinea (CNTG). The Committee recalls that a climate of
violence in which murders and disappearances of trade union leaders go unpunished, constitutes a serious obstacle to the
exercise of trade union rights and that such acts require severe measures to be taken by the authorities. When disorders
have occurred involving loss of human life or serious injury, the setting up of an independent judicial inquiry is a
particularly appropriate method of fully ascertaining the facts, determining responsibilities, punishing those responsible
and preventing the repetition of such acts (see 1994 General Survey on freedom of association and collective bargaining,
paragraph 29). The Committee requests the Government to provide its observations in this regard, as well as on the
comments made by the ITUC in 2007.

The Committee recalls that in its previous comments the Committee raised a number of points about the national
legislation as follows:

—  the need for measures to set up an independent body that has the trust of the parties and is able to rule promptly on
difficulties encountered in defining the minimum service where the parties are unable to agree as to the minimum
service in transport and communications (which are not deemed essential in the strict sense of the term); and

—  the need for measures to ensure that compulsory arbitration (established in sections 342, 350 and 351 of the Labour
Code) is restricted to cases where the two parties agree to request it, in essential services in the strict sense of the
term, or in the event of acute national crisis.
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The Committee trusts that the Government will take the measures requested very shortly, in consultation with the
representative organizations of employers and workers concerned, and asks it inform it of any developments in the
situation.

The Committee reminds the Government that it may seek technical assistance from the Office.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes with regret that the Government’s report has not been received. It takes note of the
observations of 29 August 2008 by the International Trade Union Confederation (ITUC) on legislative issues that the
Committee has already raised.

In its previous comments, the Committee raised the following matters.

Article I of the Convention. Need to include in the national legislation specific provisions: (a) to protect all workers,
and not only trade union delegates as provided in the Labour Code, against acts of anti-union discrimination at the time of
recruitment and during employment; (b) to provide expressly for appeal procedures and sufficiently dissuasive sanctions
against acts of anti-union discrimination and interference; (c) to provide for rapid appeal procedures and sufficiently
dissuasive sanctions for violations of section 3 of the draft new Labour Code, which provides that no employer may take
into consideration membership of a trade union and trade union activities of workers in making decisions about
recruitment, performance and distribution of work, termination of the employment contract, etc.

Article 2. Need to include in the draft Labour Code specific provisions on protection against acts of interference in
the internal affairs of workers’ and employers’ organizations, accompanied by efficient and expeditious procedures and
sufficiently dissuasive sanctions.

The Committee trusts that the Government will take the necessary steps to ensure that the provisions of the new
Labour Code, which have been under preparation for many years, are fully consistent with Articles 1 and 2 of the
Convention. The Committee requests the Government to indicate all progress towards this end in its next report.

Guinea-Bissau

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1977)

The Committee notes that the report has not been received. The Committee notes the comments made by the
International Trade Union Confederation (ITUC), dated 29 August 2008, referring to the issues examined by the
Committee.

The Committee recalls that for several years it has been referring to the following matters:

Articles 4 and 6 of the Convention. The Committee previously noted the Government’s indication that it intended to
pursue the process of revision of the General Labour Act, Title XI of which contains provisions on collective bargaining,
and to take steps so that this text would guarantee agricultural workers and dockworkers the rights envisaged in the
Convention. The Committee notes that it previously noted the Government’s indication that the draft Labour Code
provided for the adaptation of the application of its provisions to the specific characteristics of the work performed by
agricultural workers and dockworkers. The Committee requests the Government to indicate any developments relating to
this draft legislation and hopes that this draft will guarantee agricultural workers and dockworkers the rights provided
for by the Convention.

The Committee previously asked the Government to send information on the measures taken to adopt the special
legislation which, under section 2(2) of Act No. 08/41 on freedom of association, was to regulate the right to collective
bargaining of public servants who are not engaged in the administration of the State. The Committee once again requests
the Government to keep it informed of any developments in this regard.

Finally, the Committee previously asked the Government to keep it informed of any developments with regard to the
promotion of collective bargaining in the public and private sectors (training and information activities, seminars with the
social partners, etc.), and to send statistics on the collective agreements concluded (by sector) and the number of workers
they cover. The Committee notes that the comments made by the ITUC show that the situation with regard to collective
bargaining is unsatisfactory. It reminds the Government once again that Article 4 of the Convention provides that
“measures appropriate to national conditions shall be taken, where necessary, to encourage and promote the full
development and utilisation of machinery for voluntary negotiation between employers or employers’ organisations and
workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective
agreements”. The Committee requests the Government to take concrete measures to promote greater use in practice of
collective bargaining in the private and public sectors, and to indicate any developments concerning this situation,
including the number of new agreements signed and the number of workers covered by such agreements.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee hopes that a detailed report will be provided for examination next year in the context of the
regular report examination cycle and that it will contain full information on the points raised as well as on the
comments made by the ITUC.

Haiti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1979)

The Committee recalls that in its previous comments it requested the Government to reply to the observations of the
ITUC relating to a raid by armed police at the premises of a trade union centre, the Trade Union Coordination of Haiti,
and the murder of a delegate of the Union of Federated Cooperative Drivers. In this respect, the Committee notes the
Government’s rebuttal in its report of the ITUC’s allegations and its indication that various investigations have been
conducted by the police authorities and that no reference has ever been made to the death of a member of this union. The
Government adds that there have been no further violations of freedom of association since the establishment of the rule
of law following the June 2006 elections. The Committee notes these indications. It recalls that a free and independent
trade union movement can only develop in conditions in which fundamental human rights are respected and that all States
have an undeniable duty to defend a social climate where respect for the law reigns as the only way of guaranteeing
respect for and protection of individuals. The Committee notes the latest communication from the ITUC dated 29 August
2008, which is currently being translated. The matters raised therein will be taken into consideration during the next
examination of the application of the Convention.

Amendment of the legislation. The Committee recalls once again that its comments have for many years referred to
the need to take measures in relation to the national legislation to bring it into conformity with the requirements of the
Convention through:

—  the amendment of section 34 of the Decree of 4 November 1983 which gives the Government broad powers of
supervision over trade unions, and sections 185, 190, 199, 200 and 206 of the Labour Code, which allow for
compulsory arbitration at the request of only one party to a labour dispute;

—  the amendment of sections 233 and 239 of the Labour Code so as to remove the impediments to the right of
association of minors and to allow foreign workers to have access to trade union office, at least after a reasonable
period of residence in the country; and

—  the repeal or amendment of section 236 of the Penal Code, under which government consent is required for the
establishment of an association of over 20 members. In this respect, the Committee notes the Government’s
indication that the formality of the legal registration of associations by the Directorate of Labour offers them an
opportunity to carry out administrative procedures and does not constitute interference in their affairs. The
Committee wishes to recall that, under the terms of Article 2 of the Convention, workers and employers, without
distinction whatsoever, shall have the right to establish organizations of their own choosing without previous
authorization. Accordingly, any legislation which requires prior approval at the discretion of the authorities of the
statutes and by-laws of representative organizations of workers or employers is incompatible with the provisions of
the Convention.

In general terms, the Committee notes the Government’s indication that a Secretariat of State responsible for judicial
reform was appointed in June 2006, but that the political troubles prevented it from reporting on the progress of its work.
The Government adds that it is engaged in the modernization of legal texts and is pursuing the work that has been
commenced. The Committee trusts that the Government’s next report will indicate tangible progress in the revision of
the national legislation to bring it fully into conformity with the Convention. It requests the Government to take into
account in this respect all the points raised and hopes that it will be possible to continue the technical assistance
provided to the Government by the Office on these issues.

Finally, the Committee previously requested the Government to specify the texts ensuring and governing the trade
union rights of workers in the rural sector and of domestic workers and noted that they were excluded from the scope of
the provisions on freedom of association in the Labour Code. Furthermore, with a view to assessing more fully the
recognition of the right to organize of public officials, the Committee also requested the Government to provide a copy of
the Decree of 17 July 2005 amending the Act of 1982 issuing the conditions of service of the public service. The
Committee notes that the Government confines itself to indicating that workers in the rural sector and domestic workers
are protected by the Labour Code. However, the Committee recalls that it noted previously that, under the terms of
sections 257 (domestic workers) and 381 (workers in the rural sector) of the Labour Code, the provisions of the Labour
Code respecting the exercise of the right to organize were not applicable to them. The Committee therefore requests the
Government to take all the necessary measures (through an amendment to the Labour Code or the adoption of a
specific text) to ensure that domestic workers and workers in the rural sector explicitly benefit from the right to
organize. The Committee urges the Government to indicate any progress achieved in this respect and to provide a copy
of the Decree of 17 July 2005 amending the 1982 Act issuing the conditions of service in the public service.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

Comments by the ITUC. The Committee notes the Government’s reply to the comments made in 2007 by the
International Trade Union Confederation (ITUC) on the application of the Convention. These comments related to
legislative issues concerning the dispute settlement machinery and acts of discrimination and interference in certain
enterprises which have not been penalized. Furthermore, according to the ITUC, the labour inspectorate is unable to
operate and the judicial system is dysfunctional. The Government indicates in its reply that the labour inspectorate is not
incapable of operating, even though it is not functioning at full efficiency, and that the judicial system has been under
reform since 2006 and is now in operation as a result of the restoration of courts throughout the country. The Committee
requests the Government to provide additional information in this regard, including the number of complaints of
violations of trade union rights to the labour inspectorate and the courts, the average duration of the investigation of
cases and the outcomes of legal proceedings.

With regard to the ITUC’s comments that workers in rural areas and the informal economy, self-employed workers
and domestic workers are not covered by the Labour Code and have no trade union rights, the Government indicates in its
report that all workers in the sectors referred to benefit in practice from trade union rights and provides certain examples
of representative organizations in these sectors which have sought the registration of their by-laws with the authorities.
The Committee requests the Government to provide information in future reports on the number of collective
agreements in the sectors referred to and their coverage.

The Committee also notes the ITUC’s communication dated 29 August 2008. The issues raised therein will be
considered during its next examination of the application of the Convention.

Articles 1, 2 and 4 of the Convention. In its previous comments, the Committee requested the Government to
indicate any developments concerning: (i) the adoption of a specific provision establishing protection against anti-union
discrimination in hiring practices; (ii) the adoption of provisions affording in general adequate protection for workers
against acts of anti-union discrimination, accompanied by effective and expeditious procedures and sufficiently dissuasive
sanctions; and (iii) the revision of section 34 of the Decree of 4 November 1983 empowering the Social Organizations
Branch of the Department of Labour and Social Welfare to intervene in the drafting of collective agreements. In its report,
the Government indicates that the requested amendments to the legislation have not yet been adopted, but specifies that
the Ministry of Social Affairs and Labour intervenes to settle any dispute when so requested by trade union organizations.
The Government adds that the intervention of the authorities in the formulation of collective agreements is confined to
verifying their conformity with legal provisions and does not therefore constitute interference. While noting the
persistence of the difficulties confronting the country, the Committee trusts that the Government will soon report
progress in the adoption of legislative measures to bring the national legislation into full conformity with the
Convention.

Iraq

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

In its previous observation, the Committee took note of comments sent in 2006 and 2007 by the International Trade
Union Confederation (ITUC) reporting serious instances of violence and breach of freedom of association and the right to
collective bargaining, including instances of anti-union violence and a directive prohibiting companies in the oil sector
from cooperating with members of trade unions. In its reply, the Government reiterates that acts of terrorism are
indiscriminate in terms of the population they affect, which includes trade union officers. It nonetheless adds that security
in the country has improved, that criminal activities are on the decline and that the Government’s plan to establish the rule
of law will help to create a more favourable climate for the trade union movement. As for the dispute in the oil sector, the
Government states that an amicable settlement was reached following the signing of an agreement by the Ministry of
Petroleum and the petroleum unions in Basra. The Committee takes notes of this information and expresses the hope
that it will be possible in the near future for trade union rights and the right to collective bargaining to be exercised
normally and in observance of fundamental rights, and in a climate free from violence, duress, fear and any kind of
threat.

The Committee notes the communication of 29 August 2008 from the ITUC raising a number of legislative issues on
which the Committee has already commented and drawing attention to the persistence of the serious violations of freedom
of association. The Committee notes the Government’s reply of 18 November 2008 and asks it to comment on the
ITUC’s comments concerning arrests, detentions and acts of violence against trade unionists.

The Committee also takes note of the discussions that took place in the Committee on the Application of Standards
at the 97th Session of the International Labour Conference (June 2008), on Iraq’s application of the Convention. It notes
that the matters discussed included the need to amend certain provisions of the draft Labour Code of 2007 in order to align
them more closely with the requirements of the Convention. The Committee notes that in its conclusions, the Conference
Committee expressed the firm hope that the draft Code would be amended along the lines requested by the Committee, in

97

-~ O
c C
o ®©
= -
© D
=
o <
(7]
< 2
44— (O
o o
(3
g2
-cd—l
wo
(]
D =
r ©
""o

0
c
o

=

=
D
S

8
S

=
[}
S

°
c
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full consultation with the social partners, and that it would be adopted without delay. The Conference Committee also
called upon the Government to ensure that the laws and practice of the previous regime were no longer applied and
expressed the hope that all workers, including public servants not engaged in the administration of the State, would be
able fully to enjoy effective protection in accordance with the provisions of the Convention.

The Committee notes that in its report the Government states that the draft Labour Code has been referred to the
Consultative Council (Majlis Al-Shura) so that Parliament can examine and adopt it. It also notes the information that the
Tripartite Consultation Committee has recommended that a Ministry of Labour representative who took part in that
Committee’s discussion should relay its observations to the Consultative Council with a view to determining how they
should be implemented to take account of the demands of the national interest. The Committee trusts that the
Government will take the necessary steps to ensure that the draft Labour Code is fully in keeping with the requirements
of the Convention and that it will take due account to that end of all the following points, which the Committee raised
in its previous observation.

Articles 1 and 3 of the Convention. In its previous comments, the Committee noted that the guarantees laid down in
the draft Labour Code for protection against acts of anti-union discrimination apply to trade union founders and
chairpersons and to trade union officers but not to trade union members. Furthermore, the draft does not establish adequate
guarantees against discrimination at the time of recruitment. The Committee also noted that although it covers anti-union
dismissals, the draft does not address other adverse measures affecting trade union membership or activities. It pointed out
that protection against acts of anti-union discrimination must apply to trade union members as well as union officers, and
must cover not only dismissal but any other measure amounting to anti-union discrimination (transfer, demotion and other
measures that have adverse effects). Furthermore, the protection provided for by the Convention applies upon recruitment,
in the course of employment and at the time of separation. Lastly, the general provisions of the law prohibiting acts of
anti-union discrimination are not enough if they are not accompanied by effective and rapid procedures to ensure their
application in practice. Protection against acts of anti-union discrimination should therefore be ensured by various means
adapted to national law and practice that prevent or effectively redress such acts. The Committee requests the
Government to take due account of the principles recalled above and to take the necessary steps to amend the draft
Labour Code so as to ensure adequate protection for members of trade unions and trade union officers against acts of
anti-union discrimination.

Article 4. In its previous comments the Committee noted that section 142 of the draft Labour Code establishes a
duty to bargain in good faith when a request to open collective negotiations has been submitted by a registered union
representing no less than 50 per cent of the workers employed at the establishment or enterprise, or where such a request
has been submitted jointly by several registered unions representing no less than 50 per cent of the workers to whom the
collective agreement is to apply. The Committee pointed out that problems may arise where it is established by law that a
trade union must receive the support of 50 per cent of the members of a bargaining unit to be recognized as a bargaining
agent: a union that fails to secure this absolute majority is thus denied the possibility of bargaining. It noted that if no
union — or group of unions, as provided for in section 142 — covers more than 50 per cent of the workers, collective
bargaining rights should not be denied to the unions in the unit concerned, at least on behalf of their own members. The
Committee requests the Government to take the necessary steps to amend section 142 of the draft Labour Code
accordingly.

The Committee trusts that in its next report, the Government will indicate the progress made in revising the draft
Labour Code to bring it fully in to line with the Convention. It hopes that the technical assistance provided by the
Office in preparing the draft will be pursued in respect of these matters.

Articles 1, 4 and 6. The Committee has been noting for many years that Act No. 150 of 1987 on public servants
which the Government is planning to repeal contains no provisions affording the guarantees established in the Convention
(protection against acts of anti-union discrimination and interference and the right to collective bargaining of employment
conditions) to public servants and public sector employees who are not engaged in the administration of the State. The
Committee notes that in its report, the Government merely states that public sector employees are not subject to the
provisions of Act No. 52 of 1987 on trade unions. The Committee observes that the draft Labour Code excludes
employees of the public service from its scope. The Government indicated previously — although it provided no legal text
— that public servants do have such protection pursuant to the laws and regulations applying to the enterprises and
institutions that employ them.

The Committee recalls that Article 6 of the Convention provides that only public servants engaged in the
administration of the State may be excluded from the Convention’s scope; all other persons employed by the Government,
public enterprises or autonomous public institutions should benefit from the guarantees afforded by the Convention. The
Committee notes the information in the Government’s report that, in consultation with the social partners and experts from
the Office, a recommendation was drawn up with a view to including in the new Labour Code provisions on the trade
union rights of public sector workers, which will give them the rights provided for in Articles I, 3 and 6 of the
Convention. The Committee notes this information and asks the Government to provide information in its next report
on all progress made in this respect.
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Article 4. Promotion of collective bargaining. The Committee has been commenting for many years on the fact that
Act No. 52 of 1987 on trade union organizations contains no provisions to give effect to Article 4 of the Convention. The
Commiittee expresses the firm hope that the draft Labour Code will contain provisions to promote collective bargaining.

Trade union monopoly and interference in trade union activities. The Committee notes that according to a statement
made by the Government representative to the Conference Committee on the Application of Standards, Act No. 52 of
1987 established a de facto monopoly of the Confederation of Iraqi Workers’ Unions by forbidding the establishment of
other unions or federations. However, according to the Government representative, the Act was in force only on paper, in
that since April 2003 other unions have been set up in several sectors notwithstanding the lack of a proper legal
framework. The Committee notes that the Conference Committee’s discussions also addressed the need to repeal Decision
No. 8750 of 8 August 2005, the provisions of which have been used by the Government to freeze the trade unions’ bank
assets.

In the Committee’s view, texts such as these which have not yet been formally repealed can generate uncertainty in
law and hinder the development of collective bargaining within the meaning of the Convention and of other trade union
activities. The Committee trusts that the Government will shortly indicate that Act No. 52 of 1987 and Decision No.
8750 of 2005 have been formally repealed.

Jamaica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the comments of 29 August 2008 by the International Trade Union Confederation (ITUC),
which are being translated and will be considered at the next examination of Jamaica’s application of the Convention. The
Committee takes note of the Government’s reply to the ITUC’s comments of 2006 and 2007, and notes in particular that:
(1) with regard to the non-deduction of the trade union dues of members of the National Workers” Union (NWU) in the oil
sector, the parties have resolved the matter by agreement; and (2) regarding the obstacles faced by trade unions in the
export processing zones, these zones have been virtually depleted; and the trade unions of Jamaica support the Labour
Relations and Industrial Disputes Act, including the provisions on representation.

Article 3 of the Convention. The Committee recalls that in its previous observation it referred to the extensive power
of the Minister to refer an industrial dispute to arbitration (sections 9, 10, and 11(A) of the Labour Relations and Industrial
Disputes Act). The Committee notes that according to the Government: (1) the Committee’s observations have been
noted; (2) the Minister exercises the power in question only where the public interest is being jeopardized or where the
dispute requires urgent or expeditious settlement; and (3) the Labour Relations and Industrial Disputes Act is under
constant review. The Committee recalls that compulsory arbitration to end a collective labour dispute is acceptable only at
the request of both parties or in instances where a strike may be restricted or even banned, i.e. in the event of a dispute in
the public service involving public servants exercising authority in the name of the State, or in essential services in the
strict sense of the term, namely services the interruption of which could endanger the life or personal safety of the whole
or part of the population. The Committee again asks the Government to provide information in its next report on all
progress made in amending the abovementioned Act.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes with regret that no report has been received from the Government. The Committee also notes
the comments from the International Trade Union Confederation (ITUC) dated 29 August 2008, which are being
translated and will be taken up by the Committee in its next examination of the application of the Convention by Jamaica.
The Committee also requests the Government to send its observations in relation to the ITUC’s comments of 2007 on
acts of anti-union discrimination and the refusal to recognize a trade union, and also on the fact that there are no
trade unions in the export processing zones.

Article 4 of the Convention. The Committee recalls that its previous comments referred to the following matters:

—  the denial of the right to negotiate collectively in the case of workers in a bargaining unit when these workers do not
amount to more than 40 per cent of the workers in the unit or when, if the former condition is satisfied, a single
union that is engaged in the procedure of obtaining recognition does not obtain 50 per cent of the votes of the
workers in a ballot that the minister has caused to be taken (section 5(5) of Act No. 14 of 1975 and section 3(1)(d) of
its regulations); and

—  the need to take measures to amend the legislation so that a ballot is made possible when one or more trade unions
are already established as bargaining agents and another trade union claims that it has more affiliated members in the
bargaining unit than the other trade unions, and therefore invokes its most representative status in the unit in order to
be considered as a bargaining agent.

The Committee recalls once again that, by ratifying the Convention, the State undertook to promote collective
bargaining and that this implied granting collective bargaining rights to the most representative trade union or (jointly)
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trade unions. The Committee therefore hopes that the Government will take the necessary measures in the very near
future to amend its legislation, lowering the percentage mentioned and allowing a ballot in cases of disputes
concerning representativeness, so as to bring it into full conformity with the Convention as soon as possible. The
Commiittee requests the Government to provide information in this respect.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Kazakhstan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee had previously requested the Government to amend its legislation so as to ensure the right
to organize of judges (article 23(2) of the Constitution and section 11(4) of the Law on Social Associations). The
Committee notes the Government’s explanation that judges have a special legal status within the State system and the
particular nature of their function justifies the constitutional limitation of their rights. The Committee recalls that the only
exceptions authorized by Convention No. 87 are members of the police and the armed forces and therefore once again
requests the Government to take the necessary measures to ensure that judges can establish organization for defence
and furtherance of their interests. It requests the Government to indicate the measures taken or envisaged in this
respect.

The Committee recalls that it had previously requested the Government to specify the categories of workers covered
by the term “law enforcement bodies” whose right to organize is restricted under the same provisions. The Committee
notes from the Government’s report, as well as from the definition provided for in section 256(2) of the Labour Code
(2007), that firefighting and prison services are included in the definition of the “law enforcement bodies” and therefore,
its personnel is excluded from the right to organize. The Committee considers that while exclusion from the right to
organize of the armed forces and the police, as stated above, is not contrary to the provisions of Convention No. 87, the
same cannot be said for fire service personnel and prison staff. The Committee is of the opinion that the functions
exercised by these two categories of public servants should not justify their exclusion from the right to organize on the
basis of Article 9 of the Convention (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 56). The Committee therefore requests the Government to ensure that fire service personnel and prison staff
enjoy the right to organize. It requests the Government to indicate the measures taken or envisaged in this respect.

Right to establish organizations without previous authorization. The Committee notes that in its report, the
Government makes reference to section 10(1) of the Law on Social Associations, applicable to employers’ organizations
and providing for a minimum requirement of ten people to form an association. The Committee recalls that a requirement
of a membership of at least ten employers to create an employers’ organization is too high and likely to be an obstacle to
the free creation of employers’ organizations. It therefore requests the Government to take the necessary measures in
order to amend its legislation so as to lower this requirement. It requests the Government to indicate the measures
taken or envisaged in this respect.

The Committee recalls that it had previously requested the Government to provide its observations on the comments
of the International Confederation of Free Trade Unions (ICFTU, now ITUC), dated 10 August 2006, referring to
violations of Article 2 of the Convention in practice, in particular high registration cost, which makes registration of trade
unions almost impossible. In view that no information has been provided by the Government in this respect, the
Committee once again requests the Government to provide its observations on the comments of the ICFTU.

Article 3. Right of organizations to organize their activities and to formulate their programmes. The Committee
notes Chapter 32 of the Labour Code (2007) regulating collective labour disputes. The Committee understands that the
process of settlement of collective labour disputes begins with the procedure provided for by section 289, which requires
that claims of workers should be formulated at the meeting (conference) of employees gathering not less than half of the
total workforce and adopted by the majority of those present. The Committee considers that trade unions should be free to
regulate the procedure of submitting claims to the employer and that the legislation should not impede the functioning of a
trade union by obliging a trade union to call a general meeting every time there is a claim to be made to an employer. The
Commiittee therefore requests the Government to take the necessary measures in order to amend section 289 of the
Labour Code so as to ensure the right of trade unions to submit claims to the employers without their prior approval by
a general meeting of workers. It requests the Government to indicate the measures taken or envisaged in this respect.

The Committee notes that the right to strike is prohibited in the civil service (section 10(6) of the Law on Civil
Service). Furthermore, according to section 231(2) of the Labour Code, public service employees cannot participate in any
action impeding normal functioning of the service and their official duties. The Committee therefore understands that the
right to strike of public servants is restricted or even prohibited. The Committee considers that the prohibition of the right
to strike should be limited to public (or civil, as the case may be) servants exercising authority in the name of the State.
The Committee notes that pursuant to section 230 of the Code, the list of services considered public was adopted by the
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Government on 27 September 2007 and concerns categories of workers who cannot be considered as exercising authority
in the name of the State. With regard to the “civil service”, while noting from the Government’s report that teachers,
doctors and bank employees are not civil servants, the Committee requests the Government to provide a full list of the
services falling into this category. In the light of the above, the Committee requests the Government to take the
necessary measures, including through amendment of the relevant legislative provisions, in order to ensure that the
prohibition of the right to strike is limited only to public (or civil, as the case may be) servants exercising authority in
the name of the State. It requests the Government to indicate the measures taken or envisaged in this respect.

The Committee notes that pursuant to section 303(1) of the Labour Code, strikes are illegal in organizations carrying
out dangerous industrial activities (subsection (1)) and in other cases provided for by the national legislation (subsection
(5)). The Committee requests the Government to clarify which organizations fall into the category of organizations
carrying out dangerous industrial activities and the categories of workers whose right to strike is so restricted. The
Commiittee further requests the Government to indicate all other categories of workers whose right to strike is restricted
by other legislative texts and to provide copies thereof.

The Committee further notes that according to section 303(2), in the rail and public transports, civil aviation and
communications, a strike may be held if the necessary range of services, as determined on the basis of a prior agreement
with the local executive authorities, is maintained. The Committee recalls that in situations in which a total prohibition of
strikes would not appear to be justified (as in services mentioned above) and where, without calling into question the right
to strike of the large majority of workers, one might consider ensuring that users’ basic needs are met or that facilities
operate safely or without interruption, the minimum service as a possible alternative to a total prohibition would be
appropriate. However, in the view of the Committee, such a service should meet at least two requirements. Firstly, and this
aspect is paramount, it must genuinely and exclusively be a minimum service, that is one which is limited to the
operations which are strictly necessary to meet the basic needs of the population or the minimum requirements of the
service, while maintaining the effectiveness of the pressure brought to bear. Secondly, since this system restricts one of
the essential means of pressure available to workers to defend their economic and social interests, their organizations
should be able, if they so wish, to participate in defining such a service, along with employers and the public authorities. It
would be highly desirable for negotiations on the definition and organization of the minimum service not to be held during
a labour dispute, so that all parties can examine the matter with the necessary objectivity and detachment. The parties
might also envisage the establishment of a joint or independent body responsible for examining rapidly and without
formalities the difficulties raised by the definition and application of such a minimum service and empowered to issue
enforceable decisions (see General Survey, op. cit., paragraphs 161 and 162). The Committee therefore requests the
Government to amend section 303(2) of the Labour Code so as to ensure the application of these principles. It requests
the Government to indicate the measures taken or envisaged in this respect.

The Committee notes that according to section 298(2) of the Labour Code, the decision to call a strike is taken by a
meeting (conference) of workers (their representatives) gathering not less than half the total workforce and the decision is
adopted if not less than two-thirds of those present at the meeting (conference) have voted for it. The Committee considers
that while a requirement of a strike ballot does not, in principle, raise problems of compatibility with the Convention, the
ballot method, the quorum and the majority required should not be such that the exercise of the right to strike becomes
very difficult, or even impossible in practice; if a member State deems it appropriate to establish in its legislation
provisions which require a vote by workers before a strike can be held, it should ensure that account is taken only of the
votes cast and that the required quorum and majority are fixed at reasonable level (see General Survey, op. cit.,
paragraph 170). In these circumstances, the Committee considers that while the quorum provided for by section 298(2)
seems to be compatible with the freedom of association principles, the requirement that a decision to strike should be
taken by two-thirds of those present at the meeting is excessive and limits the right to strike. The Committee therefore
requests the Government to amend section 298(2) of the Labour Code so as to lower this requirement and so as to
ensure that account is taken only of the votes cast in determining the outcome of a strike ballot. The Committee
requests the Government to indicate the measures taken or envisaged in this respect.

The Committee notes that section 299(2)(2) of the Labour Code imposes the obligation to indicate, in the strike
notice, its possible duration. The Committee requests the Government to indicate whether workers or their
organizations can declare a strike for an indefinite period of time.

Article 5. Right of organizations to establish federations and confederations and to affiliate with international
organizations. For several years, the Committee had been requesting the Government to amend section 106 of the Civil
Code and article 5(4) of the Constitution so as to lift the ban on financial assistance to national trade unions by an
international organization. The Committee notes that the Government reiterates that other than monetary, the financial
assistance also includes such forms of support as property, equipment, motorized transport, communications and printing
equipment. The Committee considers that legislation prohibiting the acceptance by a national trade union of financial
assistance from an international organization of workers to which it is affiliated infringes the principles concerning the
right to affiliate with international organizations of workers and that all national organizations of workers and employers
should have the right to receive financial assistance from international organizations of workers and employers
respectively, whether they are affiliated or not to the latter. The Committee therefore once again requests the
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Government to take steps to amend section 106 of the Civil Code, as well as article 5 of the Constitution, so as to lift
this prohibition and to indicate the measures taken or envisaged in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

The Committee recalls that in its previous comments it had requested the Government to institute an independent
investigation into the comments concerning interference by the employer in trade unions’ internal affairs and activities and
refusals to bargain collectively submitted by the International Confederation of Free Trade Unions (ICFTU). The
Committee regrets that no information has been provided by the Government in this respect. The Committee reiterates its
request and trusts that the Government will be more cooperative in the future.

Articles 1, 2 and 4 of the Convention. The Committee had previously requested the Government to specify the
categories of worker covered by the term “law enforcement bodies” whose right to organize is restricted under
article 23(2) of the Constitution and section 11(4) of the Law on Social Associations. The Committee notes from the
Government’s report, as well as from the definition provided for in section 256(2) of the Labour Code (2007), that fire-
fighting and prison services are included in the definition of the “law enforcement bodies” and therefore excluded from
the right to organize and to bargain collectively. The Committee considers that while the armed forces and the police can
be excluded from the application of the Convention, the same cannot be said for fire service personnel and prison staff.
The Committee therefore requests the Government to take the necessary measures to ensure that these categories of
worker enjoy the rights afforded by the Convention.

Article 1. The Committee notes sections 14, 170 and 177 of the Labour Code, as well as section 141 of the Criminal
Code (1997) which provide for an adequate protection against anti-union discrimination.

Article 2. The Committee had previously noted that sections 4(4) and 18(2) of the Law on Trade Unions prohibited
acts of interference in the affairs of workers’ organizations and requested the Government to provide details on the
procedures available to trade unions in cases of infringement, as well as the specific sanctions provided by the legislation.
The Committee notes sections 150 and 150-1 of the Criminal Code concerning interference in the activities of social
organizations and interference in the legitimate activities of workers’ representatives, respectively, and providing for a
penalty equivalent to up to five times the monthly wage or imprisonment to be imposed on an “official” found guilty of
committing the offence using his or her position. The Committee requests the Government to clarify whether this
provision applies in both the public and the private sectors.

Article 4. The Committee notes that according to section 282(2) of the Labour Code, workers who are not members
of any trade union may either authorize an existing trade union or choose another representative for the purposes of
collective bargaining. If several workers’ representatives exist at the enterprise, they can establish a joint representative
body to negotiate a collective agreement. The Committee considers that when a representative trade union exists and
functions at the enterprise, allowing other workers’ representatives to bargain collectively could not only undermine the
position of the trade union concerned, but also infringe upon the rights guaranteed under Article 4 of the Convention. The
Commiittee therefore requests the Government to amend its legislation so as to ensure that where there exist in the
same undertaking both a trade union representative and an elected representative, the existence of the latter is not used
to undermine the position of the union in the collective bargaining process. It requests the Government to indicate the
measures taken or envisaged in this respect.

The Committee notes that the obligation imposed on the employer to conclude a collective agreement was repealed
(once the Law on Collective Agreements was repealed) and that section 281 of the Labour Code enshrines the principle of
free and voluntary negotiations. The Committee notes, however, that under section 91 of the Code on Administrative
Breaches (2001), an unfounded refusal to conclude a collective agreement is punished by a fine. The Committee recalls
that the legislation, which imposes an obligation to achieve a result, particularly when sanctions are used in order to
ensure that an agreement is concluded, is contrary to the principle of free and voluntary negotiations. The Committee
therefore requests the Government to provide information on the application of section 91 of the Code in practice.

Article 6. The Committee notes that civil and public servants enjoy collective bargaining rights under section 8 of
the Law on Civil Service and section 236 of the Labour Code, respectively. It notes, in this respect, the list of collective
agreements concluded in the civil service between various trade unions and the relevant ministries.

Kenya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes the Government’s report and the comments submitted by the International Trade Union
Confederation (ITUC) in a communication dated 29 August 2008.

Articles 1, 2 and 3 of the Convention. Protection against acts of anti-union discrimination. The Committee takes
note of the adoption of the Labour Relations Act (LRA) 2007. The Committee notes with interest that section 5 of the
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LRA prohibits acts of anti-union discrimination on the basis of trade union membership or activities, both during the
recruitment period and the entire course of employment.

The Committee further notes that under section 10 claims of infringement of employees’ rights, including claims of
anti-union discrimination, must first be referred in writing to the minister to appoint a conciliator and, should conciliation
fail to resolve the claim within 30 days (or a longer period, should both parties agree) from the appointment of the
conciliator, section 73(1) provides that the claim may then be referred to the Industrial Court. The Committee requests the
Government to indicate the average time period for the adjudication of anti-union discrimination cases by the
Industrial Court.

Protection against acts of interference. The Committee observes that the LRA makes no provision for protection
against acts of interference, either directly or indirectly. Recalling that Governments which have ratified the Convention
are under the obligation to take specific action, in particular through legislative means, to ensure respect for the
guarantees laid down in Article 2 concerning acts of interference, the Committee requests the Government to take
legislative measures so as to make express provision for rapid appeal procedures, coupled with effective and dissuasive
sanctions against acts of interference in order to ensure the application in practice of Article 2 of the Convention.

Article 4. Trade union recognition for purposes of collective bargaining. The Committee notes that section 54(1) of
the LRA requires an employer to recognize a trade union if the said trade union represents “a simple majority of
unionizable employees”. Similarly, section 54(2) provides that employers’ federations shall recognize a trade union for the
purposes of collective bargaining “if the trade union represents a simple majority of unionizable employees employed by
the group of employers or the employers who are members of the employers’ organization within a sector”. The
Committee recalls, in this respect, that problems may arise when the law stipulates that a trade union must receive the
support of 50 per cent of the members of a bargaining unit to be recognized as a bargaining agent: a representative union
which fails to secure this absolute majority is thus denied the possibility of bargaining (see General Survey of 1994 on
freedom of association and collective bargaining, paragraph 241). The Committee therefore requests the Government to
ensure that section 54(1) and (2) of the LRA are applied in such a manner that, where no union covers more than 50
per cent of the workers, collective bargaining may still be possible for the unions failing to acquire this percentage.

Collective bargaining in the public sector. The Committee had previously noted that the 14 May 2004
Memorandum of Understanding between the Government and the Union of Civil Servants concerning recognition,
negotiating and grievance procedures for civil servants did not apply to employees of the Prison Department, the National
Youth Service and teachers under the Teachers’ Service Commission, and had requested the Government to indicate
whether those categories of employee enjoyed the right of collective bargaining under any legislative provisions. In this
respect, the Committee notes that, according to the ITUC, those categories of employee were still denied the right of
collective bargaining, although civil servants not involved in State administration are allowed to bargain collectively. The
Committee also notes, however, the Government’s statement that it had signed a collective agreement with the Union of
Civil Servants that entered into force in June 2008, and that negotiations with teachers were ongoing.

As concerns the LRA, the Committee observes that section 61(1) provides that the minister may, after consultations
with the National Labour Board, make regulations establishing machinery for determining terms and conditions of
employment for any category of employee in the public sector. The Committee also notes that under section 61(3) the
minister may determine different terms and conditions for different categories of public employee. Recalling that all
public servants, with the sole possible exception of those directly engaged in the administration of the State, should
enjoy the right of collective bargaining, the Committee requests the Government to: (1) take legislative measures to
ensure that employees of the Prison Department and the National Youth Service enjoy the right of collective
bargaining; (2) indicate the categories of public employee, if any, for whom the minister has determined terms and
conditions of employment under section 61(3) of the LRA; and (3) to provide full information on the practical
application of section 61(1), which provides for the establishment of collective bargaining machinery in the public
sector.

Kiribati
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes with interest that the Kiribati Tripartite Committee drafted, with the assistance of the ILO,
several amendments to national labour laws in order to give effect to the Committee’s previous comments. The Committee
notes, in particular, that, upon adoption of the Trade Unions and Employers’ Organizations Amendment Bill, section 21 of
the Trade Union and Employers’ Organizations Act, will be amended by introducing a comprehensive guarantee of the
right to organize for all workers and employers. Moreover, upon adoption of the Industrial Relations Code Amendment
Bill, section 39 of the Industrial Relations Code will be amended so that a strike decision can be adopted upon approval by
a majority of employees who voted in the ballot. These amendments have been recently approved in the first reading by
Parliament. The Committee requests the Government to keep it informed of progress made in the adoption of these
amendments to section 21 of the Trade Union and Employers’ Organizations Act and section 39 of the Industrial
Relations Code.
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The Committee also notes, however, that certain issues have not been addressed yet or are still under consideration.

Article 2 of the Convention. Minimum membership requirement. The Committee had previously requested the
Government to amend section 7 of the Trade Unions and Employers’ Organizations Act so as to lower the minimum
membership requirement for the registration of an employers’ organization which is set at seven members. The Committee
notes, from the Government’s report, that due note has been taken of this comment, which is currently under review by the
Ministry of Labour, the Kiribati Chamber of Commerce and Industry and the Kiribati Trade Union Congress; the
Government will inform the Committee on the outcome and measures taken as a result of these discussions. The
Commiittee requests the Government to keep it informed of the outcome of consultations and to indicate in its next
report any measures taken or contemplated with a view to amending section 7 of the Trade Unions and Employers’
Organizations Act so as to lower the minimum membership requirement for the registration of an employers’
organization.

Right of public employees to establish and join organizations of their own choosing. The Committee had previously
noted that section L.1 of the National Conditions of Service provides that all employees are free to join a “recognized”
staff association or union and had requested the Government to amend this section, given that there is no provision in the
law relating to the recognition of trade unions. The Committee notes the Government’s indication that due note has been
taken of this comment which is currently under review with the social partners and the Committee will be kept informed
of the outcome and measures taken as a result of these discussions. The Committee requests the Government to keep it
informed of the outcome of consultations and to indicate in its next report any measures taken or contemplated with a
view to amending section L.1 of the National Conditions of Service so as to remove the reference to “recognized” staff
associations or unions.

Article 3. Right of employers’ and workers’ organizations to draw up their constitutions and rules, elect their
representatives in full freedom, organize their administration and activities and formulate their programmes. Right to
elect representatives freely. In its previous comments, the Committee had noted that there is no provision in the law
regarding the right of workers and employers to elect their representatives. The Committee notes the Government’s
indication that the current practice in which workers and employers elect their representatives, on the basis of their freely
drawn constitution, is in line with the Convention. The Government adds that it has taken due note of the Committee’s
comment which is currently under review by the social partners and the Committee will be kept informed of the outcome
and measures taken as a result of these discussions. The Committee takes due note of this information.

Compulsory arbitration. In a previous direct request, the Committee had requested the Government to amend
sections 8(1)(d), 12, 27 and 28 of the Industrial Relations Code so as to limit the possibility of prohibiting strikes and
imposing compulsory arbitration only to those cases which would be in conformity with the Convention. The Committee
notes from the Government’s report that section 12 will be amended upon adoption of the draft Industrial Relations
Amendment Bill through addition of a new section 12(A)(1) according to which the registrar may only refer a trade
dispute to an arbitration tribunal if: (a) all the parties to the dispute request such referral; (b) the dispute is in the public
services involving public servants exercising authority in the name of the State; (c) industrial action has been protracted or
is tending to endanger or has endangered the personal health, safety or welfare of the community or part of it; (d)
conciliation has failed and the parties are unlikely to resolve the dispute.

In this regard, the Committee once again recalls that compulsory arbitration is acceptable under the Convention only
at the request of both parties to the dispute, in essential services in the strict sense of the term, and for public servants
exercising authority in the name of the State. The existence of protracted disputes (subsection (c¢)) and the failure of
conciliation (subsection (d)) are not per se elements which justify the introduction of compulsory arbitration. Furthermore,
the word “welfare” introduced in relation to essential services (subsection (c¢)) may include issues which go beyond the
health and safety of the population in a strict sense and, in that case, would be contrary to the Convention. The Committee
requests the Government to amend the Draft Industrial Relations Amendment Bill so as to remove subsection (d) from
draft section 12(A)(1)(d), as well as the reference to protracted industrial action and the “welfare of the community”
from draft section 12(4)(1)(c) with a view to ensuring that compulsory arbitration is possible only where this is in
conformity with the Convention.

Furthermore, concerning the conciliation and mediation machinery, the Committee considers that it should have the
sole purpose of facilitating bargaining: it should not be so complex or slow that a lawful strike becomes impossible in
practice or loses its effectiveness (see General Survey on freedom of association and collective bargaining, 1994,
paragraph 171). The Committee observes in this regard that there are no specific time limits in the Industrial Relations
Code for the exhaustion of conciliation proceedings and that sections 8(1)(a), (b), (c) and 9(1)(a) give the Registrar and
the Minister the power to prolong the negotiation, conciliation and settlement procedure at their discretion, without any
fixed time limits, while according to section 27(1), a strike which takes place before the exhaustion of procedures
prescribed for the settlement of trade disputes, shall be unlawful. The Committee requests the Government to indicate the
measures taken or contemplated to ensure that specific time limits are introduced in the Industrial Relations Code so
that the mediation and conciliation procedure is not so complex or slow that a lawful strike becomes impossible in
practice.

Sanctions for strike action/essential services. In its previous comments, the Committee had requested the
Government to lift the provision in section 37 of the Industrial Relations Code which has the effect of prohibiting
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industrial action and imposing heavy penalties including imprisonment in cases where a strike might “expose valuable
property to the risk of destruction”. The Committee notes with interest that the draft Industrial Relations Amendment Bill
will amend section 37 of the Industrial Relations Code so as to lift this provision. The Committee requests the
Government to keep it informed 0f progress made in the adoption of the Draft Industrial Relations Amendment Bill
with a view to removing the provision of section 37 of the Industrial Relations Code which imposes heavy penalties
including imprisonment for strikes in case they “expose valuable property to the risk of destruction”.

The Committee also recalls that in its previous comments, it had requested the Government to amend section 37 of
the Industrial Relations Code which imposes penalties of imprisonment and heavy fines for strikes in essential services.
The Committee notes from the Government’s report that the draft Industrial Relations Amendment Bill will amend section
37 of the Industrial Relations Code so as to increase the relevant fines from $100 to $1,000 for strikes in essential services
and from $500 to $2,000 for inciting others to participate in a strike in essential services; at the same time, the prison
sentences of one year and 18 months, respectively, for strikes in essential services and incitement to participate, therein,
have apparently not been amended.

The Committee further recalls that it had previously requested the Government to amend section 30 of the Industrial
Relations Code, which imposes sanctions of imprisonment and heavy fines against unlawful strikes in general. The
Committee notes from the Government’s report that the prison sentences have been lifted in the draft Industrial Relations
Amendment Bill but that the applicable fines have been increased to $1,000 from $100 in case of participation in an
unlawful strike and have remained at $2,000 in case of incitement to participate in an unlawful strike.

In this respect, the Committee recalls that no penal sanction should be imposed against a worker for having carried
out a peaceful strike and therefore, measures of imprisonment should not be imposed on any account. Such sanctions
could be envisaged only where during a strike, violence against persons or property or other serious infringements of
rights have been committed, and can be imposed pursuant to legislation punishing such acts. Nevertheless, even in the
absence of violence, if the strike modalities had the effect of making the strike illegitimate, proportionate disciplinary
sanctions may be imposed against strikers. The Committee requests the Government to review the draft Industrial
Relations Amendment Bill so as to amend sections 30 and 37 of the Industrial Relations Code in the manner indicated
above.

Articles 5 and 6. Right to establish and join federations and confederations and to affiliate with international
organizations of workers and employers. In its previous comments, the Committee requested information on the
provisions which guarantee the right of workers’ and employers’ organizations to join federations and confederations of
their own choice and to affiliate with international organizations of workers and employers. The Committee notes from the
Government’s report that the draft Trade Unions and Employers’ Organizations Amendment Bill will amend section 21(2)
of the Trade Unions and Employers’ Organizations Act, 1998, so as to provide that workers’ and employers’ organizations
shall have the right to join a federation of trade unions or a federation of employers’ organizations and to affiliate with and
participate in the affairs of any international workers’ organization and to contribute to or receive financial assistance from
those organizations. The Committee considers that the term “international workers’ and employers’ organizations” would
be more appropriate than “international workers’ organizations” given that the right to affiliate with international
organizations should be guaranteed not only to workers’ but also to employers’ organizations. It, therefore, requests the
Government to amend the draft Trade Unions and Employers’ Organizations Amendment Bill and to keep it informed
of progress made in the adoption of the Bill with a view to introducing provisions guaranteeing the right of employers’
and workers’ organizations to establish federations and to affiliate with international organizations of their own
choosing.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes with interest from the Government’s report that the Kiribati tripartite committee drafted, with
the assistance of the ILO, several amendments to national labour laws in order to give effect to the Committee’s previous
comments. The Committee also notes however, that certain issues have not yet been addressed in the draft or are still
under consideration.

Application of the Convention. In its previous comments, the Committee noted that section 3 of the Industrial
Relations Code excludes prison officers from the application of the provision concerning collective labour disputes and
reminded the Government that prison officers should enjoy the rights and guarantees enshrined in the Convention. The
Committee notes from the Government’s report that due note has been taken of this comment which is currently under
review by the Ministry of Labour, the Kiribati Chamber of Commerce and Industry and the Kiribati Trade Union
Congress. The Government will inform the Committee on the outcome and measures taken as a result of these
discussions. The Committee hopes that the discussions will lead to the amendment of section 3 of the Industrial
Relations Code so that prison officers are not excluded from the rights and guarantees enshrined in the Convention.

Articles 1 and 3 of the Convention. In its previous comments, the Committee had noted that protection against acts
of anti-union discrimination existed only at the time of hiring, and requested the Government to take measures to amend
the legislation so as to ensure comprehensive protection against such acts during the employment relationship and at the
time of dismissal. The Committee had also requested the Government to take measures so that the legislation includes
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express provisions for appeals and establishes sufficiently dissuasive sanctions against acts of anti-union discrimination
for membership or participation in the activities of a trade union.

The Committee notes from the text of the draft Act to Amend the Trade Unions and Employer Organisations Act,
1998, that section 21 of the Trade Unions and Employer Organisations Act is to be amended by adding a subsection (3)
according to which “nothing contained in any law shall prohibit any worker from being or becoming a member of any
trade union, or cause a worker to be dismissed or otherwise prejudiced by reason of that worker’s membership or
participation in the activities of a trade union”. Furthermore, according to subsection (4) no employer shall make it a
condition of employment of any worker to neither be nor become a member of a trade union and any such condition in any
contract of employment shall be void. The Committee also notes that according to subsection (5), “[alny employer who
contravenes subsection (4) ... shall be liable to a fine not exceeding US$1,000 and to a term of imprisonment not
exceeding six months”. The Committee notes that whereas sufficiently dissuasive sanctions are provided for in relation to
subsection (4), no sanctions are established in relation to a violation of subsection (3). The Committee therefore requests
the Government to indicate in its next report the measures taken in order to modify the provisions of the draft Act to
Amend the Trade Unions and Employer Organisations Act, 1998, so that sufficiently dissuasive sanctions are imposed
where a worker is dismissed or otherwise prejudiced because of his or her trade union membership or participation in
the activities of a trade union.

Articles 2 and 3. In its previous comments, the Committee noted that, in the national legislation, no specific legal
provisions dealt with the issue of mutual interference between employers’ and workers’ organizations and that there were
no rapid procedures and sufficiently dissuasive sanctions against acts of interference by employers against workers and
workers’ organizations. The Committee notes from the Government’s report that due note has been taken of this comment
which is currently under review by the Ministry of Labour, the Kiribati Chamber of Commerce and Industry and the
Kiribati Trade Union Congress. The Government will inform the Committee on the outcome and measures taken as a
result of these discussions. The Committee hopes that the review currently under way will lead to measures to modify
the draft Act to Amend the Trade Unions and Employer Organisations Act, 1998, so as to introduce provisions which
ensure adequate protection against acts of interference in the establishment and functioning of trade unions as well as
rapid procedures and dissuasive sanctions in this respect, in accordance with Articles 2 and 3 of the Convention.

Article 4. The Committee notes with interest, that upon adoption of the Trade Unions and Employer Organisations
Amendment Bill, section 41 of the Industrial Relations Code will be amended by introducing a comprehensive guarantee
of the right to engage in collective bargaining over wages, terms and conditions of employment, the relations between the
parties and other matters of mutual interest; this guarantee will apply to every trade union or group of trade unions and
also cover public servants under the national conditions of service. Moreover, the amendment provides that regulations
may be made generally for the effective exercise of the right to collective bargaining, recognition of most representative
organizations and the regulation of collective agreements. The Committee requests the Government to indicate in its next
report the progress made in the adoption of the draft amendment to section 41 of the Industrial Relations Code. It
further requests the Government to specify the provisions which guarantee this right to federations and confederations
and to indicate in the future any regulations adopted to promote the effective exercise of the right to collective
bargaining.

Furthermore, the Committee’s previous comments concerned sections 7, 8, 9, 10, 12, 14 and 19 of the Industrial
Relations Code, which allow referral of any trade dispute to compulsory arbitration at the request of one party or by
decision of the authorities. The Committee is addressing this issue under Convention No. 87.

Kuwait

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the Government’s report and its reply to the comments made by the International Trade Union
Confederation (ITUC) on 10 August 2006. On 29 August 2008, the ITUC submitted additional comments on the
application of the Convention. Both ITUC communications mainly refer to legislative issues already raised by the
Committee in its previous observations.

The Committee had previously noted with interest the draft Labour Code, the provisions of which appear to resolve
a number of discrepancies between the legislation and the provisions of the Convention that had been raised in its previous
comments. In particular, it noted that the new draft Code appears to have eliminated the following provisions in the
present Labour Code: the requirement of at least 100 workers to establish a trade union (section 71) and ten employers to
form an association (section 86); the prohibition on joining a trade union for individuals under 18 years of age (section
72); the restrictions on trade union membership for non-national workers (section 72); the requirement for a certificate
from the Minister of the Interior approving the founding members of a trade union (section 74); the prohibition on
establishing more than one trade union per establishment, enterprise or activity (section 71); restrictions on the right to
vote and to be elected to trade union office for non-nationals (section 72); the reversion of trade union assets to the
Ministry of Social Affairs and Labour in the event of dissolution (section 77); the restriction imposed on trade unions to
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join federations only where the activities are identical, or where industries are producing the same goods or supplying
similar services (section 79).

The Committee had also commented upon a number of other provisions of the draft Labour Code and requested the
Government to report the progress made with respect to the draft Code’s adoption. The Committee notes the
Government’s indication that a number of revisions have been made to the draft Labour Code, and that it was still before
the People’s Assembly (Majlis El Umma) for discussion and adoption. In these circumstances, the Committee expresses
the hope that the Government will take the necessary measures to amend the draft Labour Code, in accordance with its
comments below, and requests the Government to provide a copy of the final version of the draft Labour Code with its
next report.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. Domestic workers (section 5 of the draft Labour Code). Previously, the Committee had requested the
Government to amend section 5 of the draft Labour Code, which excludes domestic workers from the Code’s provisions,
or otherwise indicate the manner in which the right of domestic workers to establish and join organizations of their own
choosing is ensured. It also requested the Government to provide a copy of the model contract it had promulgated for
domestic workers and their employers. In this regard, the Committee notes that the Government requests assistance with
regard to the difficulty in extending the draft Labour Code’s provisions to domestic workers since, as domestic workers
are considered members of the family, it is difficult for the labour inspection department to enter private households to
verify the application of the Code. In these circumstances, the Committee expects that the assistance requested will be
provided by the Office in the very near future so as to guarantee domestic workers the right to establish and join
occupational organizations. The Committee further requests the Government to indicate the legislation which governs
labour relations of domestic workers.

Other categories of worker (section 5 of the draft Labour Code). Previously, the Committee had asked the
Government to clarify the types of workers governed by other laws referred to in the exclusions set forth in section 5 of
the draft Code. The Government states in this regard that the workers covered by other laws are government employees,
seafarers and employees in the oil sector. The Committee requests the Government to indicate the manner in which the
right to establish and join organizations of their own choosing is ensured to the abovementioned categories of workers
and to provide copies of the legislation applicable to them — including the law governing the oil sector and the Civil
Service Act.

Article 3. Minister’s excessive power to examine the financial books and records of workers’ and employers’
organizations, and the global prohibition on accepting donations and legacies without approval of the ministry (section
100 of the draft Labour Code). The Committee had previously requested the Government to indicate whether section 100
of the draft Labour Code had been revised so as to ensure the right of workers’ and employers’ organizations to organize
their administration, including their finances, without interference by the public authorities. In respect of this matter, the
Committee notes with interest the Government’s indication that this provision has been annulled.

Overall prohibition on trade union political activities (section 100 of the draft Labour Code). Previously, the
Committee had requested the Government to consider revising section 100 of the draft Code so as to eliminate the total
ban on the political activities of workers’ and employers’ organizations, and to indicate the progress made in this regard.
The Committee notes that the Government reiterates that the ban on political activities has been maintained, as such
activities lie outside the purview of trade unions; the said prohibition is set out in subsection (1) of the new section 101 of
the draft Labour Code. In these circumstances, the Committee once again recalls that legislation which prohibits all
political activities for trade unions give rise to serious difficulties with regard to the provisions of the Convention. Some
degree of flexibility in legislation is therefore desirable, so that a reasonable balance can be achieved between the
legitimate interest of organizations in expressing their point of view on matters of economic and social policy affecting
their members and workers in general, on the one hand, and the separation of political activities in the strict sense of the
term and trade union activities, on the other (see General Survey of 1994 on freedom of association and collective
bargaining, paragraph 133). The Committee requests the Government to consider revising section 101 (formerly section
100) of the draft Code, so as to eliminate the total ban on political activities in keeping with the abovementioned
principle, and to indicate any progress made in this regard.

Compulsory arbitration (sections 120 and 124 of the draft Labour Code). The Committee had previously noted that
under section 120 of the draft Code the Conciliation Committee may, if it is unable to settle a dispute, refer the unsettled
issues to the arbitration tribunal. The Committee had also noted that section 124 — now section 125, according to the
Government — allows the competent ministry to intervene in a dispute without being asked to do so by any of the disputing
parties, if need be, to bring about an amicable settlement of the dispute, and may also refer the dispute to the Conciliation
Committee or the arbitration tribunal, as it deems appropriate.

The Committee notes the Government’s request for clarification of its previous comment concerning these sections.
In this respect, the Committee recalls that, in as far as, compulsory arbitration prevents strike action, it is contrary to the
right of trade unions to freely organize their activities. Compulsory arbitration to end a collective labour dispute and a
strike is acceptable if it is at the request of both parties involved in a dispute, or if the strike in question may be restricted,
even banned, i.e. in the case of disputes in the public service involving public servants exercising authority in the name of
the State or in essential services in the strict sense of the term, namely those services whose interruption would endanger
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the life, personal safety or health of the whole or part of the population. In these circumstances, the Committee once
again requests the Government to amend sections 120 and 124 of the draft Labour Code, so as to ensure their full
conformity with the principles mentioned above.

Article 5. Right of workers’ and employers’ organizations to establish federations and confederations. Right of
employers to form federations (section 95 of the draft Labour Code). The Committee had previously noted that section 95
— now section 96, according to the Government — provides that employers shall have the right to form federations,
according to the terms and conditions issued by the Minister, and requested the Government to provide information on any
regulations issued by the Minister in this regard. The Committee notes the Government’s indication that no regulations
have been promulgated under it.

Restriction to one single federation (section 101 of the draft Labour Code). In its previous comment, the Committee
requested the Government to amend section 101 of the draft Labour Code, which limits trade unions to the establishment
of a single general federation. In this connection, the Committee notes with interest the Government’s statement that this
provision has been annulled. Nevertheless, the Committee further notes the Government’s indication that section 102 has
been amended to read as follows: “Trade unions which are proclaimed in accordance with the provisions of this chapter
shall establish federations which defend their common interests. Proclaimed federations set up in accordance with the
provisions of this chapter shall constitute a Confederation. The federations and the Confederation which are set up shall
follow the same procedures as set out in the establishment of trade unions.” The Committee observes that section 102, as
amended, would appear to permit first-tier trade union and federation multiplicity but limits federations to the formation of
a single confederation. In these circumstances, the Committee requests the Government to take the appropriate
measures to amend section 102 of the draft Labour Code, so as to ensure the right of workers to establish the
organization of their own choosing at all levels, including the possibility of forming more than one confederation.

Lesotho

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1966)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) dated 29
August 2008 concerning issues already raised by the Committee.

Article 3 of the Convention. The Committee recalls that its previous comments concerned sections 198F and
198G(1) of the Labour Code as introduced in the draft Amendment Bill (2006). In particular, the Committee had noted
that section 198F provided access to the enterprise (in order to communicate with management, recruit members or
perform other trade union functions) only to an authorized officer or official of a trade union which represented more than
35 per cent of the employees. The Committee had expressed its concern at practical effect that such a provision may have
on the choice of workers of their trade union. The Committee notes the Government’s explanation to the effect that the
issue of access to the enterprise is guaranteed by section 198 of the Labour Code which provides for “reasonable facilities
for conferring” and which will not be amended. The Government adds that the purpose of new section 198F is to conclude
a written collective agreement regulating the issues of access which is mandatory in certain circumstances. The
Committee notes that while section 198 imposes, in general terms, an obligation on employers to provide to trade union
officers reasonable facilities, section 198F expressly grants specific advantages (access to premises to meet representatives
of the employer, to recruit members, to hold a meeting of members and to perform any trade union functions in terms of a
collective agreement) only to an authorized officer or official of a trade union that represents more than 35 per cent of the
employees.

In addition, the Committee had previously noted that section 198G(1) specified that only the members of a registered
trade union, which represented more than 35 per cent of the employees of an employer that employed ten or more
employees, were entitled to elect workplace union representatives. The Committee had therefore requested the
Government to amend section 198G(1) so as to allow all workers to either participate as candidates or voters in the
election of workplace representatives. The Committee notes the Government’s argument that the purpose of framing
organizational rights is to require the employer, once the representativity threshold is met, to recognize these
representatives. The Government is of the opinion that it would be inconsistent with the Convention to compel trade
unions to allow non-members to vote in the election of trade union representatives.

The Committee considers that the workers’ freedom of choice may be jeopardized if the distinction between most
representative and minority unions results, in law or in practice, in granting privileges such as to influence unduly the
choice of organization by workers (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 98). The Commiittee reiterates its previous comments and requests the Government to indicate the manner in
which the above provisions influence the workers’ choice of their trade union organization, as well as their right to
elect their representatives.

The Committee had previously noted that section 51 of the draft Amendment Bill (amending section 232(5) of the
Labour Code) provides that any strike in pursuance of a trade dispute that threatens the continuance of any essential
service shall be unprotected. It further noted that under section 51 a strike that had commenced could be deemed to be
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unprotected retroactively, in cases where the Labour Commissioner or the Labour Court find that the strike concerned an
essential service; as a consequence, workers could be dismissed or incur liability in tort not only for participating in an
unprotected strike, but also for any conduct in contemplation or furtherance of an unprotected strike (new section 231 of
the Labour Code introduced by section 50 of the draft Amendment Bill). The Committee had therefore requested the
Government to consider amending or supplementing the law by adding a list of specific services which are considered to
be essential — i.e. services, the interruption of which might endanger the life, personal safety or health of the whole or part
of the population — or, in the alternative, to amend section 232(5) so that a strike becomes unprotected only if it continues
after the Labour Court has decided that it concerns an essential service. The Committee notes that the Government refers
to legislation which lists those services deemed to be essential. Noting, however, that it has not been attached, the
Committee requests the Government to transmit a copy of the legislation setting out essential services in its next report.

Finally, the Committee recalls that its previous comments concerned the Public Services Act, 2005. It notes that
according to the Government, the Committee’s comments on this law have been brought to the attention of the National
Advisory Committee on Labour (NACOLA), and that NACOLA had in turn requested that these matters be referred to the
Ministry of Public Service. Noting this information, the Committee expresses the hope that the Government will soon be
in a position to provide full information on the measures taken:

—  to amend section 19 of the Public Services Act (2005) so as to ensure that the prohibition of the right to strike in
the public service is limited to public servants exercising authority in the name of the State;

—  to establish compensatory guarantees, such as arbitration machinery for those workers who may be deprived of
the right to strike; and

—  to ensure that public officers’ associations established under the Public Services Act are guaranteed the right to
establish federations and confederations and affiliate with international organizations.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes the Government’s report and its reply to the 6 November 2006 comments submitted by the
Congress of Lesotho Trade Unions (COLETU). It also notes the comments submitted by the International Trade Union
Confederation (ITUC) on 29 August 2008, which primarily refer to matters previously raised by the Committee.
Referring to its previous comments on the 2006 draft Amendment Bill, which amends several provisions of the Labour
Code Order 1992, the Committee once again requests the Government to indicate the progress made with respect to the
Bill’s adoption and to provide a copy of the legislation as soon as it is adopted.

Article 4 of the Convention. Collective bargaining in the education sector. In its previous comments the Committee
had taken note of statements submitted by the ITUC and COLETU on the Government’s long-standing obstruction of
collective bargaining in the education sector, including COLETU’s observation that a case brought by its affiliate the
Lesotho Teachers Trade Union (LTTU) had been pending before the High Court for 11 years, and had requested the
Government to take all necessary measures so as to promote a prompt and negotiated solution to the long-standing
disputes concerning teachers in the public sector.

The Committee notes that according to the Government, the case referred to by COLETU was filed in the Labour
Court. The President of the Labour Court had recused himself in respect of this case, and the union has not pursued the
matter through its legal counsel since. While noting this information, the Committee nevertheless regrets that the
Government provides no indication that it has taken steps to promote a solution to the long-standing disputes in the
education sector, as previously requested. It therefore once again requests the Government to take all necessary
measures so as to promote a prompt and negotiated solution to the long-standing disputes concerning teachers in the
public sector and guarantee to them the rights enshrined in the Convention.

Representativeness requirements for certification of a union as the exclusive bargaining agent. The Committee had
previously noted that section 198B(2) of the Labour Code, as amended by the 2006 draft Amendment Bill, provides that
the arbitrator may conduct a ballot “if appropriate” in the determination of disputes concerning trade union
representativity. It had subsequently requested the Government to amend the Labour Code by introducing a formal
requirement for ballots to be held in determination of trade union representativity, thereby removing the arbitrator’s
discretion as to whether a ballot is “appropriate” in the circumstances. In this respect, the Committee notes the
Government’s statement that leaving the decision to conduct a ballot to the arbitrator’s discretion is justified, as not all
disputes concerning trade union representativity — such as those concerning whether particular employees fall inside the
relevant bargaining unit or not — may be resolved by resorting to a ballot. The Government further indicates that the
decisions of the arbitrator are subject to review by the Labour Court. The Committee trusts that under section 198B(2) of
the Labour Code, as amended, disputes which require the holding of elections to determine which trade union is most
representative are disposed of by means of a ballot. Additionally, the Committee once again requests the Government to
take the necessary measures to amend the Labour Code so as to ensure that new organizations, or organizations failing
to secure a sufficiently large number of votes, may ask for a new election after a certain period has elapsed since the
previous election.
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Recognition of the most representative union. The Committee had previously noted that section 198A(1)(b) of the
Labour Code defines a representative trade union as “a registered trade union that represents the majority of the employees
in the employ of an employer”, and that section 198 A(1)(c) specifies that “a majority of employees in the employ of an
employer means over 50 per cent of those employees”. It had subsequently requested the Government to take the
necessary legislative measures so as to ensure that when no union covers more than 50 per cent of the workers, collective
bargaining rights are granted to all the unions in the unit, at least on behalf of their own members. The Committee notes
that according to the Government, complying with the Committee’s request would require employers to enter into
negotiations with several minority trade unions, leading to trade union fragmentation and inconsistent terms and
conditions of employment for different employees. Such an approach, the Government further indicates, would be
contrary to the country’s accepted industrial relations practices.

While noting this information, the Committee is compelled to recall that problems may arise when the law stipulates
that a trade union must receive the support of 50 per cent of the members of a bargaining unit to be recognized as a
bargaining agent; a representative union which fails to secure this absolute majority is thus denied the possibility of
bargaining. The Committee considers that under such a system, if no union covers more than 50 per cent of the workers,
collective bargaining rights should be granted to all the unions in this unit, at least on behalf of their own members (see
General Survey of 1994 on freedom of association and collective bargaining, paragraph 241). Accordingly, the Committee
requests the Government to take the necessary measures to amend the Labour Code so as to ensure respect for the
abovementioned principle.

Liberia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which are in the process of being translated. The points raised therein will be taken
up by the Committee in its subsequent examination of the application of the Convention.

The Committee recalls that for many years it has been asking the Government to take the necessary steps to amend
or repeal the following provisions, which are inconsistent with Articles 2, 3, 5 and 10 of the Convention:

—  Decree No. 12 of 30 June 1980 prohibiting strikes;

—  section 4601-A of the Labour Practices Law prohibiting agricultural workers from joining industrial workers’
organizations;

—  section 4102, subsections 10 and 11, of the Labour Practices Law providing for the supervision of trade union
elections by the Labour Practices Review Board; and

—  section 4506 of the Labour Practices Law prohibiting workers in state enterprises and the public service from
establishing trade unions.

In this regard, the Committee notes with satisfaction the Government’s statement that Decree No. 12 was repealed
by an Act signed into law on 9 October; it requests the Government to provide a copy of the repealing legislation with its
next report. The Committee further notes with interest the Government’s indication that it has initiated a labour law
reform process that is being facilitated by the ILO. Under this reform process, consultations with stakeholders are being
held until December 2008, and will be followed by a National Labour Conference in January 2009; the recommendations
emanating from the consultations will be analysed and reviewed at the Conference, with a view to drafting a final revision
of the laws. Noting that the foreseen revisions will take into account provisions of the legislation that had previously
been identified as in violation of ILO Conventions, including sections 4601-A, 4102 and 4506 of the Labour Practices
Law, the Committee expresses the firm hope that the labour law reform process will result in their repeal or
amendment in the near future and requests the Government to indicate, in its next report, the progress made in this
regard.

Finally, the Committee requests the Government to send its observations in respect of the 2006 ITUC comments
concerning threats of arrest and prosecution of civil servants who took part in a strike in 2005.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which are in the process of being translated. The points raised therein will be taken
up by the Committee in its next examination of the application of the Convention.

The Committee notes the Government’s indication that it has initiated a labour law reform process that is being
facilitated by the ILO. Under the reform process, consultations with stakeholders are being held until December 2008, and
will be followed by a National Labour Conference in January 2009; the recommendations emanating from the
consultations will be analysed and reviewed at the Conference with a view to drafting a final revision of the laws. Further
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noting that the foreseen revisions will take into account provisions of the legislation that have been highlighted by the
Committee as contravening ILO Conventions, the Committee expresses the hope that the reform process will take into full
consideration the matters the Committee has been commenting upon for many years, which concern the need for:

—  legislation guaranteeing to workers adequate protection against anti-union discrimination at the time of recruitment,
and during the employment relationship, accompanied by sufficiently effective and dissuasive sanctions;

—  legislation guaranteeing to workers’ organizations protection against acts of interference by employers and their
organizations, including sufficiently effective and dissuasive sanctions; and

—  legislation guaranteeing the right to collective bargaining to employees in state-owned enterprises and public
servants who are not public officials engaged in the administration of the State.

The Committee, once again pointing out the seriousness of the problems it has raised, expresses the firm hope
that the labour law reform process will result in the near future in bringing the legislation into full conformity with the
requirements of the Convention. It further requests the Government to provide information in its next report on
developments in this regard.

Libyan Arab Jamahiriya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

Article 1 of the Convention. Protection against acts of anti-union discrimination. In previous comments, the
Committee had drawn the Government’s attention to the need to amend section 34 of Act No 107 of 1975 on Trade
Unions, which does not provide for protection of workers against acts of anti-union discrimination at the time of
recruitment. Moreover, the Committee had also referred to the absence of legal protection for public servants not
engaged in the administration of the state, agricultural workers and seafarers, against acts of anti-union discrimination
both at the time of recruitment and during the employment relationship.

The Committee notes that: (1) with respect to the absence of protection against acts of anti-union discrimination at
the time of recruitment, the Government refers to its previous comments according to which discrimination at the time of
recruitment is not possible as workers are mandatorily recruited and placed through official employment offices and trade
union membership is not part of the criteria by which these employment offices place registered workers; (2) concerning
the protection of public servants not engaged in the administration of the State, agricultural workers and seafarers, at the
time of recruitment and during the employment relationship, the Government indicates that these categories of workers
have their own union (Unions of Administration Workers, Unions of Peasants and Breeders and Unions of Seafarers and
Ports) that ensure the protection and defence of their rights; (3) the Government’s indication that a draft new Labour
Relations Act is being submitted to the Fundamental People’s Congress for its promulgation. While taking due note of the
Government’s information on the national practice, the Committee requests the Government to take the necessary
measures to ensure that the new legislation to be adopted protects explicitly and through sufficiently dissuasive
sanctions all workers (including public servants not engaged in the administration of the State, agricultural workers
and seafarers) against all acts of anti-union discrimination at the time of recruitment and during the employment
relationship, and requests the Government to indicate in its next report any steps taken or contemplated in this respect.

Article 4 of the Convention. Collective bargaining. The Committee previously referred to sections 63, 64, 65 and
67 of the Labour Code, which require the clauses of collective agreements to be in conformity with the national economic
interest, thus violating the principle of the voluntary negotiation of collective agreements and the autonomy of the
bargaining parties. The Committee notes the Government’s indication that the draft Act on labour relations has repealed
the abovementioned provisions and has redrafted them so as to give collective bargaining full scope taking into account
the Committee’s previous observation. The Committee notes this information with interest and requests the Government
to indicate any development concerning the adoption of the draft law on labour relations.

The Committee had also referred to the absence of collective agreements covering public servants not engaged in the
administration of the State, agricultural workers and seafarers. In this respect, the Committee notes the Government’s
information that these workers enjoy the full right to bargain collectively and that the new draft Labour Code regulates
collective bargaining at its various levels. In this regard, the Committee expresses the hope that the new draft Labour
Code or any other legislation will expressly grant public servants not engaged in the administration of the State,
agricultural workers and seafarers the right to bargain collectively and invites the Government to communicate any
collective agreement in force concerning these categories of worker.

Finally, the Committee notes the comments submitted by the International Trade Union Confederation (ITUC) on 29
August 2008, according to which the Government sets salaries unilaterally. The Committee requests the Government to
send its observations thereon. The Committee also requests the Government to provide statistics on the number of
collective agreements presently in force by sector, and the number of workers they cover.
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Lithuania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1994)

The Committee notes the Government’s report and its reply to the 2006 comments of the International Confederation
of Free Trade Unions (ICFTU).

Article 3 of the Convention. The Committee recalls that its previous comments concerned certain restrictions
imposed on the exercise of the right to strike (sections 77, 78 and 80 of the Labour Code). The Committee notes that these
legislative provisions have since then been amended and notes the text of the relevant amendments as entered into force
on 1 July 2008. In this respect, the Committee wishes to raise the following points.

(a) Unilateral determination of minimum service. The Committee had previously requested the Government to
amend section 80(2) of the Labour Code so as to ensure that, in the event of disagreement among the parties to the
collective labour dispute on the minimum service, the definition of the service to be ensured may be determined by an
independent and impartial body. The Committee notes that according to the new amendment to subsection 2, the
minimum services shall be determined by the parties to the collective dispute within three days from the day of
submission of warning about the strike to the employer. The Committee notes, however, that, according to subsection 3, if
no agreement is reached by the parties to the dispute, the decision shall be made by the Government or a municipal
executive body upon consultation with the parties to the dispute. The Committee considers that it would be highly
desirable for negotiations on the definition and organization of the minimum service not to be held during a labour
dispute, so that all parties can examine the matter with the necessary objectivity and detachment (see General Survey of
1994 on freedom of association and collective bargaining, paragraph 161). As regards the legal requirement that any
disagreement on the minimum services shall be settled by the authorities, the Committee is of the opinion that the
legislation should provide for any such disagreement to be settled by an independent body, and not by the Government or
a municipal executive body. The Committee therefore requests the Government to take the necessary measures to
amend section 80(3) of the Labour Code accordingly and to indicate any progress made in this respect.

(b) Strike ballot. The Committee had previously requested the Government to amend section 77(1) of the Labour
Code so as to lower the quorum (set at two-thirds of the enterprise employees voting in favour of a strike at the enterprise;
and two-thirds of employees of a structural subdivision of the enterprise and at least half of the employees of the
enterprise voting in favour of a strike in the structural subdivision of the enterprise) and to ensure that, account it taken
only of the votes cast. The Committee notes with interest that according the new amendment, the right to adopt a decision
to declare a strike is vested in the trade union according to the procedure laid down in its regulations. If an enterprise has
no operational trade union and the meeting of workers has not conveyed the function of representation and protection of
workers to a trade union of relevant economic branch, the labour council shall have to right to adopt a decision to declare
a strike.

(c) Compensatory guarantees. In its previous comments, the Committee had requested the Government to provide
information on the manner in which claims of workers in essential services are settled and on the relevant body
responsible for taking the final decision in this respect. The Committee notes that, by virtue of the recent amendments,
strikes are prohibited in first aid medical services and the demands put forward by the workers concerned are settled by
the Government upon consultation with the parties to the collective labour dispute (section 78). The Committee recalls in
this respect that if the right to strike is subject to restrictions or a prohibition, workers who are thus deprived of an
essential means of defending their socio-economic and occupational interests should be afforded compensatory
guarantees, for example conciliation and mediation procedures leading, in the event of deadlock, to arbitration machinery
seen to be reliable by the parties concerned. It is essential that the latter be able to participate in determining and
implementing the procedure, which should furthermore provide sufficient guarantees of impartiality and rapidity (see
General Survey, op. cit., paragraph 164). The Committee therefore requests the Government to amend section 78(1)
accordingly and to indicate the measures taken or envisaged in this respect.

(d) Strikes in nuclear facilities. With respect to the Committee’s previous request to provide information on any use
of section 199(4) of the Criminal Code providing for criminal liability for strikes at nuclear facilities, the Committee notes
with interest the Government’s indication that the Criminal Code of 1961 became invalid on 1 May 2003 and that the
Criminal Code of 2000 (in force as of 1 May 2003) does not criminalize strikes at nuclear facilities.

Madagascar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

In its previous comments, the Committee noted the observations made by the International Confederation of Free
Trade Unions (ICFTU) in 2006 concerning cases of interference by the authorities in trade union matters, repression of
trade unionists who participated in strikes in the public service and impediments to the right to strike in the maritime
sector. In its reply, the Government indicates that, with regard to the trade union leader dismissed by the University of
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Antananarivo for leaving his post, the latter was subject to a disciplinary measure as he did not want to return to his
former post following a temporary appointment at the Ministry of the Public Service, Labour and Social Legislation. It
was merely a penalty against a public employee who had failed in his professional duties and not a measure against a trade
unionist. With regard to disputes in the maritime sector, the Government indicates that it organized a round-table meeting
between the parties to the dispute prior to an investigation of the alleged anti-union acts, further to the recommendations
of the Committee of Freedom of Association (Case No. 2391). The Committee requests the Government to provide in its
next report the findings of the independent investigation into discriminatory practices in the maritime sector and any
action taken on these findings.

The Committee notes the comments dated 29 August 2008 of the International Trade Union Confederation (ITUC)
concerning legislative matters already raised by the Committee in its previous comments, restrictions on the exercise of
freedom of association in export processing zones, the risks of anti-union discrimination under a Decree of 2000 requiring
trade unions, among other measures, to provide the list of their members, and interference by the authorities in the
appointment of worker representatives to tripartite bodies. The Committee requests the Government to provide its
observations in reply to the ITUC’s comments.

Legislative matters. Furthermore, in its previous comments, the Committee noted that Act No. 2003-044 of 28 July
2004 issuing the Labour Code did not take into account the Committee’s comments on several issues of non-conformity
with the Convention.

Article 2 of the Convention. Workers governed by the Maritime Code. The Committee noted previously that the
Labour Code maintains the exclusion from its scope of workers governed by the Maritime Code, and that the Maritime
Code does not contain sufficiently clear and precise provisions ensuring the right of the workers to whom it applies to
establish and join trade unions, as well as the related rights. It requested the Government to take the necessary measures to
ensure that this right is recognized by the legislation and to indicate any measure taken or envisaged in this regard. The
Committee notes the Government’s indication in its report that the Maritime Code of 2000 is under revision, that a draft
new Code was presented in August 2008 during a workshop and that the draft text includes new provisions guaranteeing
seafarers the right to establish and join unions, as well as all the related rights. The Committee notes these indications
and requests the Government to provide a copy of the new Maritime Code once it has been adopted.

Article 3. Representativeness of workers’ and employers’ organizations. The Committee noted previously that
section 137 of the Labour Code provides that the representativeness of employers’ and workers’ organizations
participating in social dialogue at the national level “shall be established with the elements provided by the concerned
organizations and the labour administration”. It indicated that, in order to avoid any interference by the public authorities
in the decision regarding the representativeness of occupational organizations, this decision has to be made by an
independent body having the confidence of the parties according to a procedure that offers full guarantees of impartiality.
The Committee finally noted that a draft Decree on trade unions and representativeness had been submitted to the National
Labour Council for discussion. The Government indicates that the draft text in question was not adopted unanimously and
that discussions are still continuing on the matter. The Committee requests the Government to indicate any further
developments in its next report.

Compulsory arbitration. The Committee noted previously that, under sections 220 and 225 of the Labour Code, in
the event of the failure of mediation, the collective dispute shall be submitted by the ministry responsible for labour and
social legislation either to a contractual arbitration procedure, in conformity with the collective agreement between the
parties, or to the arbitration procedure of the competent labour court. The arbitration award is final and without appeal and
brings an end to the dispute, including any strike that has been called in the meantime. In this respect, the Committee
emphasized that recourse to compulsory arbitration to end a collective labour dispute is only acceptable if it is at the
request of both parties involved in the dispute and/or in the case of disputes in essential services in the strict sense of the
term, namely those whose interruption would endanger the life, personal safety or health of the whole or part of the
population. It indicated that, with the exception of cases in which it is derived from an agreement between the two parties,
an arbitration procedure which gives rise to a final decision bringing an end to a strike constitutes, in sectors other than
essential services, interference by the public authorities in the activities of trade unions, in conflict with Article 3 of the
Convention. Finally, it requested the Government to take all the necessary measures to amend the respective provisions of
the Labour Code. The Government merely indicates that in the event of the failure of mediation it is the responsibility of
the mediator (labour inspector or the ministry responsible for labour) to submit the dispute to arbitration. It adds that in
certain cases the presence of the authorities in the settlement of disputes is requested by the employer to accelerate the
procedure. The Committee therefore once again requests the Government to take the necessary measures to amend the
provisions of the Labour Code so as to ensure that recourse to arbitration to bring an end to a collective labour dispute
can only be decided upon at the request of both parties and/or in the case of a strike in essential services in the strict
sense of the term, that is in services the interruption of which would endanger the life, health or personal safety of the
whole or part of the population. Accordingly, the right of workers’ organizations to organize their activities and to
formulate their programmes without interference by the public authorities, including the exercise of the right to strike
in sectors other than essential services, would be respected in accordance with Article 3.

Requisitioning. The Committee noted previously that section 228 of the Labour Code provides that the right to
strike “may only be limited by requisitioning in case of the disruption of public order or where the strike would endanger
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the life, safety and health of the whole or part of the population”. The Committee indicated that the reference to cases of
“acute national crisis”, rather than to the notion of the disruption of public order, would better reflect the position of the
ILO supervisory bodies and would moreover lead to the repeal of section 21 of the Act No. 69-15 of 15 December 1969,
which provides for the possibility of requisitioning workers in the event of the proclamation of a state of national
necessity. Noting the Government’s indication that it has taken due note of its comments, the Committee trusts that the
Government will soon report measures to formally amend section 228 of the Labour Code and Act No. 69-15, referred
to above, in accordance with the principals recalled in this respect.

Sanctions in the event of strike action. The Committee noted previously that, under the terms of section 258 of the
Labour Code, the “instigators and leaders of illegal strikes” shall be punished with a fine and/or imprisonment. The
Committee recalls that it should only be possible to impose disciplinary sanctions for strike action in cases where the
prohibitions in question are in conformity with the principles of freedom of association and that such sanctions should not
be disproportionate to the seriousness of the violations. Nothing that the Government has taken due note of its
comments, the Committee requests it to ensure that no penalty of imprisonment nor any other penal sanction may be
imposed on workers or trade unionists who organize or participate in a peaceful strike. It requests the Government to
indicate any measure adopted in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1998)

The Committee notes the comments made by the International Trade Union Confederation (ITUC), dated 29 August
2008, which refer to legislative matters already raised by the Committee in its previous comments, to the fact that trade
union rights do not apply to workers in essential services, which include the radio and television broadcasting sectors and
the banking sector, and to the absence of social dialogue in the mining sector and export processing zones. The Committee
requests the Government to provide its comments in reply to the observations of the ITUC.

Article 4 of the Convention. Determining representativeness. In its previous comments, referring to section 183 of
the Labour Code which establishes a number of criteria for determining the representativeness of organizations of
employers and workers, the Committee noted the Government’s indication that a draft decree on trade unions and
representativeness had been sent to the National Labour Council for debate. In its report, the Government indicates that
the draft could not be adopted due to a lack of unanimous support and that discussions are still being held on the matter.
The Committee requests the Government to indicate in its next report any developments in this regard and to provide a
copy of any text adopted.

Promotion of collective bargaining. Referring to the provisions of the Labour Code on collective bargaining, the
Committee previously noted that the Labour Code protects, above all, collective bargaining in enterprises with more than
50 workers. It asked the Government to promote collective bargaining in small and medium-sized enterprises. The
Government indicates in its report that no provision actually mentions the compulsory nature of bargaining for enterprises
with fewer than 50 workers, but that such bargaining should not give rise to problems since it is in the workers’ interest.
The Committee requests the Government to provide information on the measures adopted to promote collective
bargaining in enterprises employing fewer than 50 workers as well as on the collective agreements concluded in these
enterprises.

Article 6. Collective bargaining for seafarers and public servants. In its previous comments, the Committee noted
that the Labour Code excludes public servants and maritime workers from its scope and asked the Government once again
to take the necessary steps to ensure the adoption of specific provisions on the collective bargaining rights of seafarers
governed by the Maritime Code and of public servants not engaged in the administration of the State. The Committee
notes that the Government indicates in its report that the Maritime Code of 2000 is in the process of being revised, that a
draft new Code was presented in August 2008 at a workshop, and that this draft includes new provisions guaranteeing the
right of seafarers to establish and join trade unions and all related rights. The Committee notes this information with
interest and trusts that the draft new Maritime Code will provide that the rights guaranteed by the Convention are
extended to seafarers. The Committee requests the Government to provide a copy of the new Maritime Code as soon as
it is adopted.

With regard to the right of collective bargaining of public servants not engaged in the administration of the State, the
Government indicates that these persons are governed by Act No. 94-025 of 17 November 1994 on the general conditions
of service of contractual public employees, and also by Decrees Nos 64-213 and 64-214 of 27 May 1964, except for those
provisions which have been repealed by the Act of 1994. These public servants are connected to the public bodies which
employ them only by a precarious contractual link which may be revoked in circumstances arising from the labour
regulations and from the provisions of the Act. The general labour regulations therefore apply by extension where other
texts concerning these persons are not applied. In any case, the Committee holds the view that the situation as described
by the Government is likely to create uncertainty with regard to the legal framework applicable and may therefore hinder
the development of collective bargaining within the meaning of the Convention and other trade union activities. The
Commiittee therefore requests the Government to adopt, without delay, formal provisions clearly recognizing the
protection of all public servants and public sector employees not engaged in the administration of the State against acts
of anti-union discrimination and interference and their right to bargain collectively on their conditions of employment.
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The Commiittee trusts that the Government will take the necessary steps in the near future to ensure that the guarantees
of the Convention apply to all public servants and public sector employees not engaged in the administration of the
State and will give an account of any progress made in this regard in its next report. The Committee requests the
Government to provide any collective agreement concluded in the public sector.

The Committee is examining the matter of compulsory arbitration when mediation fails in its observation on the
application of Convention No. 87.

Malawi

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the Government’s report and its reply to the comments submitted by the International Trade
Union Confederation (ITUC) dated 29 August 2008. The ITUC’s comments mainly refer to matters previously raised by
the Committee on the right to strike.

In its previous comments, the Committee, noting that sections 45(3) and 47(2) of the Labour Relations Act empower
the parties concerned to apply to the Industrial Relations Court for a determination as to whether a particular strike
involves an essential service, had requested the Government to provide information on any strike declared illegal and the
reasons therefore, as well as on any decisions rendered by the Industrial Relations Court under these sections of the
Labour Relations Act. The Government indicates in this regard that the procedures set out in the Labour Relations Act
concerning strike action are often not followed by unions, which leads to many strikes being declared illegal, and adds
that, with international assistance, it has intensified tripartite discussion on, among other things, the issue of illegal strikes.
The Committee once again requests the Government to provide information on any strike declared illegal and the
reasons therefore, as well as on any decisions rendered by the Industrial Relations Court, under sections 45(3) and
47(2) of the Labour Relations Act.

A request concerning other points is being addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1965)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008 concerning the application of the Convention in the informal sector. The
Committee requests the Government to provide its observations thereon.

Malaysia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) on 29
August 2008, according to which the Government in the National Labour Advisory Council (tripartite body) did not
consult with the labour movement with regard to the tabling of the Industrial Relations (Amendment) Bill 2007 which
restricts union rights in the process of recognition by the employer (i.e. the secret ballot of workers to be undertaken
allows the employer to manipulate the size of the bargaining unit for the purpose of the election, etc.). The Committee
notes that the Government refers to tripartite consultation concerning the Bill; thus, it requests the Government to
submit detailed observations to permit it to examine the Bill’s conformity with the Convention and to provide a copy of
the Bill once adopted.

The Committee notes the comments by the ITUC reiterating issues previously raised by the Committee regarding
long delays in the treatment of union claims to obtain recognition for collective bargaining purposes. The Committee notes
that, according to the 2006 Government report, the cause of the delay is mainly due to the time taken by legal proceedings
lodged either by trade unions or an employer against the decision of the Director-General of Trade Unions (DGTU) on
issues of competency or membership verifications. The Committee notes that, according to the Government, the Bill is
shortening the timeframe for recognition of trade unions. The Committee requests the Government to submit more
precise information on the ITUC’s comments in the light of the provisions of the Bill and to indicate the average
duration of proceedings for the recognition of a union, as well as the requirements for obtaining recognition.

The Committee notes the Government’s statement about the comments previously made by the ITUC with regard to
the inefficiency of labour courts concerning the application of the provisions of the Convention. The Government
indicated that: (1) efforts are made to further increase the number of Industrial Court chairmen who will be assigned to
deal with cases in designated areas; (2) recently implemented and computerized case management in the Court will help
the Court President to monitor more closely cases in the courts; and (3) this process is supposed to expedite the issuance
of awards. On this matter, the Committee notes the ITUC’s comments that the Government failed to apply any sanctions
against employers who opposed the directives of the authorities granting trade union recognition or who have refused to
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comply with Industrial Court orders to reinstate unlawfully dismissed workers. The Committee requests the Government
to submit its observations on these matters.

Restrictions on collective bargaining for certain categories of worker. The Committee had urged the Government to
repeal section 15 of the Industrial Relations Act (IRA), which limited the scope of collective agreements for companies
granted “pioneer status”, for instance with respect to election campaigns. The Committee notes with satisfaction the
deletion of section 15 of the IRA due to the amendment of the aforementioned legislation.

The Committee notes that, according to the ITUC, 2.6 million migrant workers in Malaysia are prevented by law
from organizing or applying to register a trade union and are barred from serving as officers of a trade union. The ITUC
adds that the system for registering migrant workers discourages them from asserting their rights because it grants total
discretion to employers to terminate workers for virtually any reason. The Committee notes that, according to the
Government, foreign and local workers enjoy equal rights; migrant workers can join a union but cannot be elected as trade
union officers. Recalling that workers, including migrant workers, should enjoy the right to elect their representatives
freely, the Committee requests the Government to communicate its observations on the exercise of trade union rights
by migrant workers in law and in practice.

Scope of collective bargaining. The Committee had previously urged the Government to amend the legislation so as
to bring section 13(3) of the IRA, which contains restrictions on collective bargaining with regard to transfer, dismissal
and reinstatement (some of the matters known as “internal management prerogatives”), into full conformity with Article 4
of the Convention. The Committee notes that the Bill amends section 13 by inserting three subject matters in a proposal
for a collective agreement (training to enhance skills and knowledge of the workmen; annual review of the wage system;
and a performance-based remuneration system). The Committee notes that according to the Government: (1) section 13(3)
of the IRA is not intended to limit collective bargaining, but rather to provide for the right of employers to run their
business in the most efficient way and to protect from abuse of the collective bargaining process; (2) these requirements
are not absolute and matters relating to them may be brought to the Industrial Relations Department and, if no settlement
is reached, the matter may be referred to the Industrial Court for adjudication; and (3) in matters concerning transfers,
parties are allowed to discuss the procedures for promotion of a general character. The Committee underlines that section
13 of the IRA restricts the scope of negotiable matters. The Committee reiterates therefore that measures taken
unilaterally by the authorities to restrict the scope of negotiable issues are often incompatible with the Convention (see
General Survey of 1994 on freedom of association and collective bargaining, paragraph 250) and once again requests
the Government to amend section 13(3) of the IRA so as to remove these restrictions on collective bargaining matters.
Furthermore, the Committee requests the Government to indicate whether there are any judicial decisions by the
Industrial Court on this point and, if so, to transmit copies of the same in its next report.

Compulsory arbitration. The Committee notes that section 26(2) of the IRA allows compulsory arbitration, by the
Minister of Labour of his own motion even in case of failure of collective bargaining. The Committee recalls that
arbitration imposed by the authorities at the request of one party is generally contrary to the principle of the voluntary
negotiation of collective agreements established in the Convention, and thus the autonomy of bargaining partners (see
General Survey, op. cit., paragraph 257). Therefore, the Committee requests the Government to take measures to ensure
that the legislation only authorizes compulsory arbitration in essential services in the strict sense of the term, for public
servants engaged in the administration of the State or in cases of acute national crisis.

Restrictions on collective bargaining in the public sector. The Committee had previously requested the Government
to provide information on the possibility of collective bargaining under the auspices of the National Joint Council and the
Departmental Joint Council.

The Committee notes that the Government states that: (1) it has its own forum, i.e. the National Joint Council and
the Department Joint Council, to discuss grievances in the public sector and to consider any suggestions to improve terms
and conditions of employment of public servants; (2) the outcomes of consultations pertaining to salaries and
remuneration are subject to the decision of the Cabinet Committee on Establishment and Salaries of Employees in the
Public Sector, and are to be tabled and legislated in Parliament; and (3) it maintains its position of not recognizing the
right to collective bargaining of public servant unions not engaged in the administration of the State.

The Committee recalls that, while the principle of autonomy of the parties to collective bargaining is valid as regards
public servants covered by the Convention, the special characteristics of the public service require some flexibility in its
application. Thus, legislative provisions allowing Parliament or the competent budgetary authority to set upper and lower
limits for wage negotiations, or to establish an overall “budgetary package”, within which the parties may negotiate
monetary or standard-setting clauses (i.e. reduction of working hours, varying wage increases according to levels of
remuneration), are compatible with the Convention, provided they leave a significant role to collective bargaining (see
General Survey, op. cit., paragraphs 261-264). The Committee considers that simple consultation with unions of public
servants not engaged in the administration of the State do not meet the requirements of Article 4 of the Convention. The
Commiittee requests the Government to take the necessary measures to ensure for public servants not engaged in the
administration of the State the right to bargain collectively over wages and remuneration and other employment
conditions.
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Mali

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of 29 August 2008 by the International Trade Union Confederation (ITUC)
on the application of the Convention in practice which refer in particular to the requisitioning of airport services during a
general strike in June 2007. In its reply of October 2008, the Government denies the use of requisitioning in airport
services or any other sector.

Article 3 of the Convention. Right of workers’ organizations to formulate their programmes without interference
from the public authorities. In its previous comments, the Committee recalled the need to amend section L.229 of the
1992 Labour Code in order to limit the power of the Minister of Labour to resort to arbitration to end strikes liable to
cause an acute national crisis. This provision allows the Minister of Labour to refer some disputes to compulsory
arbitration, not only where they involve essential services the interruption of which is likely to endanger the life, personal
safety or health of the population, but also where the dispute is liable to “jeopardize the normal operation of the national
economy or involves a vital industrial sector”. The Committee notes that in its report, the Government states that a draft
amendment has been prepared and is to be submitted to the Higher Labour Council. The Committee trusts that the
Higher Labour Council will shortly examine the draft amendment of section L.229 to bring this provision into line with
the Convention. It asks the Government to indicate in its next report any progress made in this regard.

The Committee’s previous comments also addressed the matter of Decree No. 90-562 P-RM of 22 December 1990
establishing the list of services, positions and categories of workers strictly indispensible to the maintenance of a
minimum service in the event of a strike in the public service, which had not been submitted for consultation to the social
partners at the preparation stage and which was inconsistent with the requirements of the Convention. The Committee
notes the information that a draft revision of the Decree is being prepared in consultation with the social partners. The
Commiittee trusts that the draft revision of Decree No. 90-562 P-RM of 22 December 1990 will be adopted shortly, in
consultation with the social partners concerned. The Committee requests the Government to indicate in its next report
any new developments in this regard.

Malta

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which read as follows:

In its previous comments, the Committee had requested the Government, pursuant to comments by the International
Confederation of Free Trade Unions (ICFTU, now ITUC — International Trade Union Confederation) dated 10 August 2006,
alleging death threats against leaders of the General Workers Union (GWU), to conduct an inquiry into these allegations and to
provide information on the result. The Committee requests the Government to send its observations in its next report
concerning these allegations.

The Commiittee also once again requests the Government to send its observations on the comments made by the ICFTU
in 2006 with regard to suspensions of strikers, freezing of union assets and suits filed against unions following industrial
action.

Article 3 of the Convention. In its previous comments, the Committee had requested the Government to clarify whether
sections 74 and 75 of the Employment and Industrial Relations Act 2002, continue to impose compulsory arbitration over
disputes of interest — just like the repealed Industrial Relations Act, 1976 — or whether the jurisdiction of the industrial tribunal
(under section 75(1) of the Act) is now limited to disputes of rights only. The Committee had also requested information on the
number of strikes and the incidents of recourse to the Minister’s power to refer disputes to the Industrial Tribunal at the request of
only one party. The Committee notes that the Government’s report does not contain any information on these points.

The Committee had noted the Government’s reply to the request previously addressed to it with regard to the resolution of
eight strikes held in 2003, to the effect that all of them were resolved through mediation by the authorities and not through
recourse to the Industrial Tribunal.

The Committee recalls once again that restrictions on strike action through a compulsory arbitration procedure seriously
limit the means available to trade unions to further and defend the interests of their members and are acceptable only in cases of
essential services in the strict sense of the term, or public employees exercising authority in the name of the State, and at the
request of both parties. The Committee once again asks the Government to clarify whether the Industrial Tribunal’s
Jjurisdiction is limited to questions arising from disputes of right, or whether it is also entitled to hear disputes of interest and
issue binding decisions thereon and, if so, to take the necessary measures to amend sections 74 and 75 of the Employment and
Industrial Relations Act 2002, so as to ensure that compulsory arbitration may be imposed only in cases of essential services in
the strict sense of the term and public employees exercising authority in the name of the State.

[The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.|
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1965)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which read as follows:

Article 1 of the Convention. In its previous comments, the Committee had requested the Government to clarify the
procedures for the examination of allegations of anti-union dismissals by public officers, port workers and public transport
workers given that these categories of workers are excluded from the jurisdiction of the industrial tribunal pursuant to section
75(1) of the Employment and Industrial Relations Act 2002 (EIRA). Noting with regret that the Government’s report does not
provide information in this regard, the Committee once again requests the Government to indicate the procedures applicable
for the examination of allegations of anti-union dismissals by public officers, port workers and public transport workers.

Articles 2 and 3. Protection against acts of interference. In its previous comments, the Committee had observed that the
EIRA did not expressly protect employers’ and workers’ organizations from acts of interference by one another, nor did it
provide for a rapid and effective appeals procedure or sanctions in the case of breach as is required to ensure compatibility with
the Convention (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 232). While noting
the Government’s indication that section 2 of the EIRA includes in the definition of “trade dispute” a dispute between “employers
and workers” and “workers and workers”, so that, if an act of interference is alleged, any one of the parties can refer the matter to
the industrial tribunal, the Committee notes that there is no explicit prohibition of acts of interference in the EIRA. The
Commiittee once again requests the Government to indicate in its next report the measures taken or contemplated so as to
introduce in the legislation an explicit prohibition of acts of interference, as well as sufficiently dissuasive sanctions against
such acts.

Article 4. Collective bargaining. In its previous comments, the Committee took note of the conclusions and
recommendations reached by the Committee on Freedom of Association in Case No. 2447 with regard to the need to amend
section 6 of the National Holidays and Other Public Holidays Act so as to ensure that this provision: (i) does not render
automatically null and void any provisions in existing collective agreements which grant workers the right to recover public
holidays falling on a Saturday or Sunday; and (ii) does not preclude voluntary negotiations in the future over the issue of granting
workers the right to recover national or public holidays which fall on a Saturday or Sunday on the basis of a collective agreement
(see 342nd Report of the Committee on Freedom of Association, paragraph 752). Noting that the Government’s report does not
contain any information in this regard, the Committee once again requests the Government to indicate the measures taken or
contemplated with a view to amending section 6 of the National Holidays and Other Public Holidays Act.

In its previous comments, the Committee had requested the Government to indicate whether collective bargaining with
trade unions representing less than 50 per cent of employees is possible, at least on behalf of their own members. The Committee
takes due note of the Government’s report according to which nothing in the law precludes employers from negotiating with
unions representing less than 50 per cent of employees.

In its previous observations, the Committee had noted with concern that section 74 of the EIRA entitles the Minister to
refer an unresolved trade dispute to the industrial tribunal at the request of one party and that the industrial tribunal’s decision in
this matter will be binding. The Committee had also noted that, pursuant to section 80 of the EIRA, in its capacity to decide trade
disputes, the industrial tribunal is obliged to take into consideration the Government’s social and economic policies and plans.
The Committee recalls that, except in the case of public servants engaged in the administration of the State or essential
services in the strict sense of the term, it is generally contrary to the principle of the voluntary negotiation of collective
agreements established in the Convention, and thus the autonomy of the bargaining parties, for binding arbitration to be
imposed by the authorities at the request of one party (see General Survey, op. cit., paragraph 257). The Committee points out
an observation to the Government on this point under Convention No. 87.

The Committee hopes that the Government will make every effort to take the necessary action in the very near

future.

Mauritania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee previously asked the Government to reply to the observations of the International Confederation of
Free Trade Unions, dated 10 August 2006, relating to problems in giving effect to the Convention in practice (registration
applications blocked at the Office of the Public Prosecutor and pressure from the public authorities in favour of a trade
union organization). The Committee notes that, in its reply, the Government refutes the observations made by the ICFTU
concerning the blocking of trade union registrations at the Office of the Public Prosecutor and points out, as an example,
the recent registration (March 2008) of a tenth trade union confederation. The Committee also notes the observations of
the International Trade Union Confederation (ITUC), dated 29 August 2008, which relate to legislative matters already
raised by the Committee.

In its previous comments, the Committee asked the Government to take the necessary measures to amend its
legislation so as to bring it into full conformity with the Convention.

Article 2 of the Convention. Right of workers to establish and join organizations of their own choosing, without
previous authorization. The Committee previously asked the Government to amend section 269 of the Labour Code in
order to remove any obstacles that prevent minors who have access to the labour market from exercising the right to
organize. In its reply, the Government maintains that parental authorization was deemed necessary to protect minors and
that this position does not contradict the provisions of the Convention. The Committee is bound to recall that, under
Article 2 of the Convention, the minimum age for joining a trade union in full freedom must be the same as that
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established for admission to employment, without the permission of the parents or guardian being necessary. The
Commiittee therefore trusts that the Government will take the necessary measures without delay to amend section 269
of the Labour Code in order to guarantee the right to organize of minors who are of the minimum legal age for
admission to employment (14 years according to section 153 of the Labour Code), whether as workers or as
apprentices, without the permission of their parents or guardians being necessary.

Furthermore, the Committee has been making comments for several years on the need to ensure the exercise of
freedom of association of magistrates. The Committee notes that the Government reiterates that magistrates are not
allowed to set up trade union organizations but may form neutral associations for the defence of their material and moral
interests. In this regard, the Committee is bound to recall that magistrates are not covered by the exceptions allowed by
Article 9 of the Convention and that they ought to enjoy, like all other categories of workers, the right to establish and join
trade unions of their own choosing, in accordance with Article 2 of the Convention. The Committee therefore trusts that
the Government will take the necessary measures without delay to ensure that magistrates enjoy the right to establish
and join occupational organizations of their own choosing and will indicate all measures taken or envisaged in this
regard.

Article 3. Right of workers’ organizations to elect their representatives in full freedom and to organize their
administration and activities without interference from the public authorities. In its previous comments, the Committee
noted that section 278 of the Labour Code extends the procedure for the establishment of trade unions to any changes in
their administration or management, and therefore has the effect of subjecting such changes to the approval, either of the
Prosecutor-General or of the courts. The Committee indicated that this provision therefore gives rise to serious risks of
interference by the public authorities in the organization and activities of trade unions and their federations. It recalled that
the establishment or amendment of the statutes of an organization of workers is the responsibility of the organization itself
and should not be subject to the prior consent of the public authorities in order to take effect. It therefore asked the
Government to amend section 278 of the Labour Code so as to provide that any change in the administration or
management of a union may take effect as soon as the competent authorities have been notified and without the
requirement of their approval.

Compulsory arbitration. In its previous comments, the Committee observed that sections 350 and 362 of the Labour
Code allow compulsory arbitration in instances which go beyond essential services in the strict sense and in situations
which cannot be deemed to constitute an acute national crisis. The Committee recalled that the prohibition or restriction of
the right to strike by means of compulsory arbitration can be justified only in the cases of: (1) essential services in the
strict sense of the term, that is, services the interruption of which would endanger the life, personal safety or health of the
whole or part of the population; (2) an acute national crisis, and then only for a limited period and to the extent necessary
to meet the requirements of the situation. The Committee therefore asked the Government to amend the relevant sections
of the Labour Code so as to limit the prohibition on strikes by means of compulsory arbitration only to essential services
in the strict sense of the term and to situations of acute national crisis.

Duration of mediation. In its previous comments concerning the prohibition on strikes for the duration of the
mediation procedure established under section 362 of the Labour Code, the Committee recalled that it was possible to
require the exhaustion of conciliation and mediation procedures before a strike may be called, on condition that the
procedures are not so complex or slow that a lawful strike becomes impossible in practice or loses its effectiveness.
However, the Committee considered that the maximum period of 120 days for mediation provided for in section 346 of
the Labour Code was too long. The Committee therefore asked the Government to indicate the measures taken or
envisaged to amend section 346 of the Labour Code.

The Committee notes that the Government indicates in its report that activities have recently been carried out with
technical support from the Office aimed at validating various draft texts implementing the Labour Code. It adds that the
amendments requested to the sections of the Labour Code which are the subject of comments by the Committee (sections
278, 350-362, 346, etc.) could be examined in the process under way of revising the texts implementing the Labour Code.
The Committee notes these indications and hopes that the Government’s next report will give an account of concrete
progress made in the revision of the Labour Code (through the adoption of implementing texts or any other measures)
to bring it into full conformity with the Convention. The Committee trusts that the Government will take due account of
all the points raised and hopes that the technical assistance provided to the Government by the Office will continue
with regard to these matters.

The Committee is addressing a direct request to the Government on other matters.

Mauritius

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2005)

The Committee notes with interest the adoption of the Employment Relations Act 2008 (ERA) which, once
proclaimed, will replace the Industrial Relations Act 1973 (IRA). The Committee notes that the ERA contains significant
improvements in relation to the freedom of association provisions of the IRA, by recognizing among other things the right
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to organize of firefighters and prison officers and largely abolishing the discretionary powers of the registrar over the
establishment and activities of trade unions. The Committee requests the Government to indicate in its next report
progress made with regard to the proclamation of the ERA and to transmit the relevant text as soon as it enters into
force.

The Committee also notes that certain discrepancies remain between some provisions of the ERA and the
Convention, especially in relation to the mechanism for the resolution of industrial disputes. The Committee examines
these issues in a request addressed directly to the Government.

The Committee further takes note of the comments of the Federation of Parastatal Bodies and other Unions
(FPBOU) transmitted with the Government’s report, as well as the comments made by the International Trade Union
Confederation (ITUC) in a communication dated 29 August 2008, concerning the application of the Convention. In
particular, the Committee would like to draw the Government’s attention to the following issues raised by the ITUC.

Article 2 of the Convention. Right to organize. The Committee notes the serious issues raised by the ITUC with
regard to the vulnerability of migrant workers to trade union rights violations and the specific cases mentioned by the
ITUC as an illustration of coordinated action by the Government and employers in order to send (mostly women) migrant
workers back to their country of origin on the grounds of “breach of contract” for having staged a strike. The ITUC also
refers to hostility to trade unions by employers in the export processing zones (EPZs) and difficulties to make contact with
migrant workers as trade unionists do not have access to the workplace; as a result, union density in the EPZs is below 12
per cent. The Committee takes note of the Government’s reply according to which the work stoppages to which the ITUC
refers were all illegal strikes as a result of which certain workers were repatriated by their employer. The Government
adds that migrant workers have the same rights as other workers and regular inspection visits are carried out at workplaces
where migrant workers are employed.

The Committee recalls that in a previous direct request it had requested the Government to provide statistical
information on the unionization levels of migrant workers in the EPZs and offshore companies. It notes that according to
the Government, section 13 of the ERA provides that any non-citizen shall be entitled to be a member of a trade union
provided they hold a work permit. According to the Government, it is difficult to provide statistical information on the
unionization levels of migrant workers in the EPZs and offshore companies, since there is no specific trade union catering
exclusively for migrant workers and they are free to join any trade union of their choice. The Committee requests the
Government to indicate the measures taken in order to guarantee migrant workers their trade union rights both in law
and in practice. The Committee notes that an appropriate measure in this regard could be to allow for the organization of
awareness-raising activities in the EPZs to apprise migrant workers of the advantages of unionization. The Committee
also requests the Government to take the necessary measures for the collection of data on unionization levels of
migrant workers in the EPZs and offshore companies.

The Committee further notes that the ITUC refers in its comments to the prosecution of the President of the
Fédération des Syndicats du Service Civil (FSSC) and the President of the Government Servants Association (GSA), for
contravening the Public Gathering Act. The Committee notes that this issue is currently under examination by the
Committee on Freedom of Association in the framework of Case No. 2616 and the Government has been requested to
facilitate a speedy resolution of this case which is pending on appeal, and raise with the competent authorities the
possibility of giving a favourable review to this matter (351st Report, paragraphs 990-1015).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes with interest the adoption of the Employment Relations Act, 2008 (ERA) which, once
proclaimed, will replace the Industrial Relations Act 1973 (IRA) and introduce provisions against acts of interference as
well as measures for the promotion of collective bargaining. The Committee requests the Government to indicate in its
next report the progress made with regard to the proclamation of the ERA and to transmit the relevant text as soon as it
enters into force.

The Committee also takes note of the comments of the Federation of Parastatal Bodies and other Unions (FPBOU)
transmitted with the Government’s report, as well as the comments made by the International Trade Union Confederation
(ITUC) in a communication dated 29 August 2008 concerning the application of the Convention.

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee takes note of the
comments made by the FPBOU with regard to the prevalence of anti-union discrimination in the textile sector, especially
vis-a-vis migrant workers. The FPBOU also refers to obstacles faced by unions in meeting workers inside or even outside
the work premises. Finally, reference is made to the need to review the EPZ Act. The Committee notes from the
Government’s report that it is an offence under the law to dismiss or discriminate against a migrant worker on trade union
grounds and that regular visits to EPZs are carried out by the Ministry of Labour. The Committee requests the
Government to reply in detail to the comments made by the FPBOU.

Article 2. Protection against acts of interference. The Committee’s previous comments concerned the need to adopt
legislation providing for protection against acts of interference. The Committee notes from the Government’s report that
sections 30 and 33 of the ERA prohibit acts of interference in the establishment, functioning or administration of a
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workers’ or employers’ organization. They also prohibit the practice of promoting or giving assistance to a trade union
with the objective of placing it or maintaining it under the employer’s control. In its previous comments, the Committee
had expressed the hope that in addition to the prohibition of acts of interference, the ERA would make provision for rapid
appeals procedures, coupled with sufficiently dissuasive sanctions, in order to provide full and effective protection. The
Committee requests the Government to indicate in its next report the provisions of the ERA which establish rapid
appeals procedures, coupled with sufficiently dissuasive sanctions against such acts.

Article 4 of the Convention. Promotion of collective bargaining. The Committee had previously commented on the
low rate of collective bargaining in export processing zones (EPZs). The Committee notes that according to the
Government, the ERA contains measures to encourage collective bargaining in line with Article 4. The Committee regrets
that the Government makes no reference to specific measures to promote collective bargaining in EPZs, as it had
previously requested. It once again requests the Government to indicate in its next report the concrete measures
undertaken to promote collective bargaining in the specific sector of the EPZs.

In its previous comments, the Committee had requested the Government to transmit its observations on comments
made by the ITUC concerning restrictions on the right to negotiate salaries in the public sector. The Government indicates
that the Committee on Freedom of Association enquired into a complaint made by the Mauritius Labour Congress with
regard to legislative amendments adopted in June 2003 restricting the right of the Public Service Unions to declare a
dispute in relation to remuneration or allowances of any kind (Case No. 2398), and that in its 338th Report, the CFA
concluded that the complaint did not call for further examination. The Committee requests the Government to provide
further information in its next report on the practice followed in 2007-2008 with regard to negotiations over salaries in
the public sector.

The Committee also notes the comments dated 16 May 2007 by the National Trade Union Confederation (NTUC)
with regard to the setting up of a National Pay Council (NPC) by the Government in a way which bypassed the right of
workers’ representatives to be chosen freely by their respective trade union organizations. The Committee notes that the
issue is treated by the Committee on Freedom of Association in the framework of Case No. 2575 and that in its latest
examination of this Case, the Committee on Freedom of Association requested the Government to continue to hold full
and frank consultations with the representatives of the social partners whose representativeness has been objectively
proven, on ways to improve the composition and functioning of the NPC. The Committee requests the Government to
indicate in its next report the progress made in these consultations and their outcome.

Mexico

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1950)

The Committee notes the comments of 29 August 2008 by the International Trade Union Confederation (ITUC)
referring to: (1) serious acts of violence against, and the arbitrary arrests of trade unionists; (2) the difficulties in
organizing and joining unions due to collective protection contracts and exclusion clauses in the electronics industry; and
(3) the denial of the right to organize to workers recruited under service provision contracts and other types of precarious
contract. The Committee requests the Government to provide its observations on these matters.

Article 2 of the Convention. Trade union monopoly in government agencies imposed by the Federal Act on State
Employees and by an Act regulating the Constitution. The Committee points out that it has been commenting for many
years on the following provisions:

(i) the prohibition of the coexistence of two or more unions in the same state agency (sections 68, 71, 72 and 73 of the
Federal Act on State Employees);

(i) the ban on trade unionists leaving the union of which they have become members (an exclusion clause under which
trade unionists who leave the union lose their jobs) (section 69 of the Federal Act on State Employees);

(ii1) the ban on unions of public servants joining trade union organizations of workers or rural workers (section 79 of the
Federal Act on State Employees);

(iv) the extension of the restrictions applying to trade unions in general to the Single Federation of Unions of State
Employees (section 84 of the Federal Act on State Employees); and

(v) the imposition by law of the trade union monopoly of the National Federation of Banking Unions (section 23 of the
Act to regulate article 123(XIIIbis)(B), of the Constitution).

The Committee notes that in its report the Government: (1) reiterates, in response to (i) above, that the right of state
employees to organize freely is guaranteed by article 123(X)(B), of the Constitution which lays down the right of workers
to associate in order to defend their common interests and use to the right to strike when the rights laid down in this
provision are violated generally and systematically; (2) again reiterates, in response to (ii) above, that pursuant to
jurisprudential ruling No. 43/1999 issued by the Supreme Court of Justice, the Federal Conciliation and Arbitration
Tribunal upheld the resignations of workers from membership of various unions and the applications for membership of
others; and (3) states that three legislative proposals have recently been submitted on freedom of association (the first
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consists of a bill to amend and supplement various provisions of the Political Constitution, the Federal Labour Act and the
Federal Act on State Employees, which gives constitutional rank to the election of trade union executive committees; a
second amendment, inter alia, of sections 68, 69, 71, 72, 78 and 79 of the Federal Act on State Employees; and a third
reform supplementing or repealing several provisions of the Federal Labour Act and the Federal Act on State Employees
and promoting trade union pluralism and abolition of the trade union exclusion clause).

At a general level, the Committee wishes to emphasize that any system of trade union unity or monopoly imposed
directly or indirectly by law is at odds with the principle of full freedom for workers and employers to establish
organizations laid down in Article 2 of the Convention. It points out that in drafting the Convention, the intent of the
International Labour Conference was not to impose trade union pluralism of a compulsory nature but to ensure at least the
possibility of establishing various organizations. There is thus a fundamental difference between trade union monopoly
which is established and maintained by law and a single organization which is the result of a decision taken freely by the
workers or their trade unions and not the implementation of a law adopted for the purpose. As the Committee has already
pointed out, it is not necessarily incompatible with the Convention for legislation to establish a distinction between the
most representative trade union organization and other trade union organizations, provided that this distinction amounts to
no more than the recognition of certain rights to the most representative trade union (particularly with regard to
representation for the purposes of collective bargaining or consultation by governments). But to allow such a distinction
on no account implies that the existence of other trade unions which some of the workers wish to join may be prohibited.
The Committee notes with interest the various parliamentary initiatives to harmonize the legislation with the Convention.

In these circumstances, the Committee requests the Government to take the necessary steps to amend sections 68,
69, 71, 72, 73, 79 and 84 of the Federal Act on State Employees and section 23 of the Act to regulate article
123(XII1bis)(B) of the Constitution so as to bring them fully into line with the Convention and the abovementioned
Jjurisprudential ruling. The Committee also asks the Government to provide information on the progress of the
abovementioned legislative proposals in parliament and expresses the firm hope that any amendment of the legislation
will take account of the comments it has been making for years.

Article 3. Ban on re-election in trade unions (section 75 of the Federal Act on State Employees). The Committee
notes that the Government again states that the Federal Conciliation and Arbitration Tribunal applies ruling
no. CXXVII/2000 of the Supreme Court of Justice establishing that section 75 of the Federal Act on State Employees
which prohibits the re-election of trade union leaders is in breach of freedom of association laid down in article 123 of the
Constitution and that the Court recognizes re-election where it is allowed by the statutes of the trade union. The
Committee accordingly requests the Government to amend section 75 of the Federal Act on State Employees to align it
with the case law of the Supreme Court of Justice and bring it into conformity with the Convention and current
practice.

Ban on foreign nationals being members of trade union executive bodies (section 372(Il) of the Federal Labour Act).
The Committee recalls that in an earlier observation it noted that a set of draft reforms to the Federal Labour Act had been
prepared and submitted to parliament as a Bill on 12 December 2002. The Committee notes that the Government reports
that the Bill was referred on 13 December 2007 to the Review Committee for study. The Committee expresses the hope
that the amendments to the Federal Labour Act, including the amendment of section 372(I1) will be implemented in the
very near future and requests the Government to provide information on the matter in its next report.

Limited right to strike of public officials who do not exercise authority in the name of State. The Committee recalls
that for many years it has been commenting on the following issues:

(i) State employees — including workers in the banking sector — have the right to strike only if there is general and
systematic violation of their rights (section 94, title 4, of the Federal Act on State Employees, and section 5 of the
Act to regulate article 123(XIIIbis)(B) of the Constitution). The Committee notes that with regard to the banking
sector, the Government states that the Act to Regulate the Banking and Loans Service (to which the Committee has
not so far referred) has been repealed by the Credit Institutions Act. It is the Committee’s view that State employees
— including employees in the banking sector — who do not exercise authority in the name of the State should be able
to exercise the right to strike where, even though there is no general and systematic violation of rights, the situation
is nonetheless serious. In these circumstances, the Committee requests the Government to take steps to this end
and to provide information on any amendments envisaged to the legislation.

The Committee likewise observes that section 121 of the Credit Institutions Act, referred to in the previous
paragraph, establishes that the “National Banking Commission shall ensure that ... during the strike as many offices
as are indispensible shall remain open and as many workers as are strictly necessary to perform the functions shall
continue to work”. The Committee observes in this connection that the National Banking Commission is not
tripartite. It reminds the Government that workers’ organizations should be able to take part, should they so wish, in
determining the minimum service to be maintained in the event of a strike, along with employers and the public
authorities (see General Survey on freedom of association and collective bargaining, 1994, paragraph 161). The
Commiittee requests the Government to take the necessary steps to this end and to indicate any developments in
this regard.
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(ii)) The Committee observes that section 99(1I) of the Federal Act on State Employees lays down the requirement that in
order to call a strike, two-thirds of the workers in the public body concerned must be in favour. The Committee notes
that the Government states once again that the right to strike of public servants is not expressly established in the
Convention, that the Committee has acknowledged that there may be a general ban on strikes in exceptional
circumstances and that strikes may be regulated by provisions governing procedures and arrangements for carrying
out strikes, and that the Federal Act on State Employees is accordingly in line with the provisions of the Convention.
As regards workers who do not exercise authority in the name of the State, the Committee considers that the ballot
method, the quorum and the majority required should not be such that exercise of the right to strike becomes very
difficult, or even impossible in practice (see General Survey, op. cit., paragraph 170). In these circumstances, the
Committee requests the Government to take the necessary measures to amend section 99(II) accordingly and to
keep it informed on this matter.

Requisitioning. In its previous observation the Committee noted that several laws on the public service (Act to
Regulate Railways, Act on the National Vehicle Register, Act on General Channels of Communication, and the Rules
governing the Ministry of Communications and Transport) make provision for the requisitioning of staff where the
national economy could be affected. The Committee notes that according to the Government, the Act on the National
Vehicle Register was repealed by the Act on the Public Register of Vehicles of 1 September 2004 and that the Rules
governing the Federal Telecommunications Commission have been replaced by new rules which took effect on 5 January
2006. The Committee observes that other laws and regulations not mentioned by the Government are still in force. It
reminds the Government that the forced mobilization of workers on strike would be justified only for the purpose of
ensuring the operation of essential services in the strict sense of the term (see General Survey, op. cit., paragraph 163).
The Committee accordingly asks the Government once again to take steps to amend the provisions that do not refer to
essential services in the strict sense of the term (such as the Act to Regulate Railways, the Act on General Channels of
Communication) and the Rules governing the Ministry of Communications and Transport and to provide information
in its next report on all measures taken to this end.

Republic of Moldova

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1996)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008 alleging obstacles to registration of trade union organizations, threats against a
trade union leader and an attack of his home, and referring to the matters raised by the Committee and by the Committee
on Freedom of Association in Case No. 2317 (interference by the Government in trade union internal affairs). In respect of
the allegation of the Government’s interference, the Committee notes that the ITUC alleges that the merger of the ITUC-
affiliated Confederation of Trade Unions of the Republic of Moldova (CSRM) and the trade union confederation
Solidaritate was a result of pressure exerted by the Government. In this respect, the Committee notes that in Case No.
2317, the Committee on Freedom of Association took note of the merger agreement and while it deeply regretted that the
Government failed to take steps to investigate the alleged acts of interference in the internal affairs of the CSRM and its
affiliate organizations, it also regretted that none of the complainant organizations provided information on the merger and
its impact on the CSRM and its affiliates. The Committee on Freedom of Association firmly requested the Government
once again to instigate the necessary inquiries on all of the previous allegations (see 350th Report, paragraph 1418). The
Committee on Freedom of Association will continue examining this matter in the framework of the follow-up of this case.
The Committee requests the Government to send its observations on the ITUC comments.

Article 2 of the Convention. Right of employers and workers to form and join organizations of their own choosing.
The Committee recalls that it had previously requested the Government to keep it informed of developments regarding the
draft bill amending the Law on Employers’ Organizations, and in particular, its section 6, which required at least ten
employers to create an employers’ organization. The Committee notes the Government’s indication that the draft
amendment to section 6 of the Law, which would reduce the minimum membership requirement, was presented for
coordination to the relevant bodies and social partners and will soon be submitted to the Government for approval.
Considering that the requirement provided for in section 6 is too high and is likely to be an obstacle to the free
establishment of employers’ organizations, the Committee trusts that this section will soon be amended and requests
the Government to indicate any progress made in this respect.

The Committee had previously requested the Government to indicate whether primary trade unions and territorial
sectoral and intersectoral trade unions, which are not affiliated to national sectoral and intersectoral trade unions, could be
granted legal personality. The Committee notes the Government’s indication that pursuant to section 10 of the Law on
Trade Unions, primary trade union organizations may acquire the status of legal entity only if they are members of a
national branch or national intersectoral trade union. The Committee therefore understands that all trade union
organizations should belong to national trade union organizations. In the light of the recent controversial merger of the
two national trade union centres into one, the Committee expresses its concern at the situation of factual monopoly where
trade unions formed outside of the national structure would not be able to engage fully in the activities of defending and
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promoting the interests of their members. The Committee therefore requests the Government to amend section 10(5) of
the Law on Trade Unions so as to guarantee the right of workers to establish and join organizations of their own
choosing, including those outside of the existing national trade union structure and to indicate the measures taken or
envisaged in this respect.

Article 3. Right of workers’ organizations to organize their activities. The Committee had previously noted that
according to section 363(3) of the Labour Code, strikers are obliged “to provide uninterrupted functioning of the
equipment and installations which, if stopped, could endanger the life and health of people or cause irreparable damage to
the enterprise” and requested the Government to indicate the manner in which the workers under this section were
determined. The Committee notes that according to the Government, the national legislation does not regulate the
appointment of employees to provide the minimum service to ensure the continuous operation of equipment and facilities
which, if stopped, could endanger the human life and health or could cause irrecoverable damage to the entity. The
Committee points out that it is important that the provisions regarding the minimum services to be maintained in the event
of a strike are established clearly, that they must be genuinely and exclusively minimum services and that the
determination of minimum services and the minimum number of workers providing them should involve not only the
public authorities, but also the relevant employers’ and workers’ organizations. The Committee therefore requests the
Government to consider, in consultation with the social partners, the adoption of legislative provisions expressly
providing for the participation of the relevant trade union and employers’ organizations in determining the minimum
services to be ensured in the event of a strike and to indicate the measures taken or envisaged in this respect.

The Committee had previously noted that according to section 369 of the Labour Code, workers employed in
communication services, employees of continuously working enterprises and workers of enterprises manufacturing
products for the defensive needs of the country were prohibited from participating in strikes and had requested the
Government to specify the workers concerned by the prohibition in section 369(2)(c) and (h) and to detail the
“continuously working enterprises” in which the right to strike is prohibited. The Committee notes the Government’s
indication that the categories of employees who may not participate in a strike are exhaustively listed in the nomenclature
approved by the Government’s Decision No. 656 of 11 June 2004, the draft version of which was coordinated with all
social partners and organizations at the national level. At the same time, the Government states its readiness to discuss this
issue in order to find out the opinion of the social partners and to eventually submit proposals for the amendment of the
Labour Code. The Committee requests the Government to transmit with its next report Decision No. 656 of 11 June
2004 providing for the list of categories of workers who are prohibited from striking, and to indicate any developments
concerning discussions on this subject with the social partners.

In its previous comments, the Committee had noted that according to section 357(1) of the 2002 Criminal Code, an
unlawful strike was punishable by a fine in the amount of 500 conventional units, or by unpaid labour for public benefit
for the period from 100 to 240 hours, or by imprisonment for a period of up to three years, and that according to section
358(1), the organization of, or active participation in collective actions, breaking violently public order, related to the
obstruction of the normal functioning of transport, enterprises, institutions and organizations shall be punished by the
imposition of a fine in the amount of 500 conventional units, or by imprisonment for a period of up to three years. On that
occasion, the Committee recalled that restrictions on the right to strike can only be imposed in essential services in the
strict sense of the term and with respect to public servants exercising authority in the name of the State and that
disciplinary sanctions should be possible only where the prohibitions in question are in conformity with the principles of
freedom of association. Furthermore, the Committee recalled that since the application of disproportionate penal sanctions
did not favour the development of harmonious and stable industrial relations, if measures of imprisonment were to be
imposed where violence against persons or property has been committed, they should be justified by the seriousness of the
offences committed. In this respect, the Committee had requested the Government to indicate the measures taken or
envisaged to amend the abovementioned sections of the Criminal Code in accordance with the principle above. The
Committee notes the Government’s indication that over the last years, the courts have not heard cases of liability for
organizing illegal strikes. In these circumstances, the Committee reiterates its previous request to take the necessary
measures to amend sections 357(1) and 358(1) of the Criminal Code according to the abovementioned principles and
requests the Government to indicate the measures taken or envisaged in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1996)

Articles 1 and 2 of the Convention. Sanctions against acts of anti-union discrimination and acts of interference.
The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008 alleging insufficient protection against acts of anti-union discrimination and
interference in trade union affairs, the issues previously raised by the Committee. It further notes Case No. 2317 pending
before the Committee on Freedom of Association, which requested the Government to actively consider, in full and frank
consultations with social partners, legislative provisions expressly sanctioning violations of trade union rights and
providing for sufficiently dissuasive sanctions against acts of interference in trade union internal affairs (see 350th Report,
paragraph 1422(b)).
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The Committee recalls in this respect that it had previously noted the Government’s indication that the Parliament
was discussing the draft of the new Code on Contraventions which sought the introduction of a fine for obstruction of
lawful activities of trade unions and their bodies by high-level civil servants. The Committee notes with interest the
Government’s indication that the new Code on Contraventions was adopted on 24 October 2008. Section 61 of the Code
provides for the application of fines in the amount of 40 to 50 conventional units (one unit equals 20 MDL) for the
obstruction of the workers’ right to establish and join trade unions. It further notes the Government’s indication that a
working group, constituted of representatives of the Ministry of Economy and Trade, the National Confederation of Trade
Unions and the Ministry of Justice, examined the possibility of setting administrative sanctions against acts of interference
in trade union activities, which is currently not provided for in section 61. The Committee requests the Government to
indicate any new developments in this respect and to ensure that these sanctions are applied through effective and
expeditious procedures. The Committee further requests the Government to provide a copy of the relevant provisions of
the Code on Contraventions.

Article 4. Compulsory arbitration. The Committee recalls that it had requested the Government to amend section
360(1) of the Labour Code according to which, if the parties to the collective labour dispute have not reached an
agreement or disagree with the decision of the reconciliation commission, either party has the right to submit an
application to settle the conflict in the judicial tribunals. The Committee notes the Government’s indication that section
360(1) is not applicable at the stage of elaboration of the initial draft collective agreement, in which case, section 32
applies. According to the latter, if within three months from the beginning of negotiations, consent has not been achieved
on some of the agreement’s provisions, the parties are obliged to sign a collective agreement containing the clauses on
which agreement has been reached. The disagreements that have not been settled are subject to further collective
negotiations or are resolved according to the provisions of the Labour Code. As to the referral of the dispute to the
judiciary, the Government indicates that this occurs when a party to the conflict feels that its rights have been violated.
The Government also indicates that arbitration is a good solution for the collective conflicts which arise from the arbitrary
interests under negotiation. While noting this information, the Committee refers to the clear wording of section 360(1) and
once again recalls that arbitration imposed by the authorities at the request of one party is generally contrary to the
principle of the voluntary negotiation of collective agreements established in the Convention and thus the autonomy of the
bargaining partners. Recourse to compulsory arbitration in cases where the parties do not reach an agreement through
collective bargaining should be permissible only in the context of essential services in the strict sense of the term (i.e.
services, the interruption of which would endanger the life, safety or health of the whole or part of the population) or for
public servants engaged in the administration of the State. The Committee therefore once again requests the Government
to take the necessary measures to amend the legislation so as to ensure that referral of the dispute to the judicial
tribunals is possible only upon request by both parties to the dispute, or for essential services in the strict sense of the
term or for public servants engaged in the administration of the State. The Committee requests the Government to
indicate the progress made in this respect.

Mozambique

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1996)

The Committee notes from the Government’s report that a new Labour Act (Act No. 23/2007) has been adopted.
The Committee observes that some provisions of the Labour Act are not consistent with the Convention:

—  section 149, which allows the central body of the labour administration 45 days within which to register an
employers’ or workers’ organization. In the Committee’s view, a protracted registration procedure is a serious
obstacle to the establishment of an organization and amounts to a denial of the right of workers and employers to set
up organizations of their own choosing. The Committee suggests reducing the time limit to 30 days, for example;

—  section 189, which provides for compulsory arbitration for the essential services listed in section 205 which include
the postal service, the loading and unloading of animals and perishable foodstuffs, weather monitoring and fuel
supply, and also for export processing zones (section 206 and Decree No. 75/99). The Committee recalls that
compulsory arbitration to end collective labour disputes or strikes is acceptable only when requested by both parties
to the dispute or in cases where the strike may be restricted or prohibited, namely in the case of a dispute in the
public service involving public servants exercising authority in the name of the State or in essential services in the
strict sense of the term, that is, services the interruption of which would endanger the life, personal safety or health
of the whole or part of the population. In these circumstances, the Committee takes the view that any disputes that
arise in the abovementioned services should not be subject to compulsory arbitration and that they could be dealt
with under the mediation and conciliation procedures provided for by law;

—  section 207, which provides that the notice of strike must state the duration of the strike. In the Committee’s view,
workers and their organizations should be able, if they so wish, to call an indefinite strike;

—  section 212, which allows a strike to be ended by a decision of the mediation and arbitration body. The Committee
considers that this is a decision for the workers and the organizations that called the strike;

125

-~ O
c C
o ®©
= -
© D
=
o <
(7]
< 2
44— (O
o o
(3
g2
-cd—l
wo
(]
D =
r ©
""o

0
c
o

=

=
D
S

8
S

=
[}
S

°
c




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

—  section 268(3), which provides that any breach of sections 199 (freedom to work of non-strikers), section 202(1) and
section 209(1) (on minimum services) constitutes a breach of discipline for which the workers on strike are civilly
and penally liable. The Committee reminds the Government that strikes should not be subject to penal sanctions
except in the event of non-compliance with prohibitions on strikes that are consistent with the principles of freedom
of association, and that any penalty imposed for unlawful activities relating to strikes should be proportionate to the
offence or misconduct, and that imprisonment for those organizing or participating in a peaceful strike should be
excluded by the authorities.

While noting the Government’s information that the Labour Act was adopted by consensus, that the legislation is
undergoing revision and a legal reform technical unit has been set up for the purpose, and that some provisions of the
Labour Code that are not consistent with the Convention will be amended in due course with assistance from the ILO,
the Committee expresses the hope that these amendments will be made in the near future and will cover all the points it
has raised. It requests the Government to provide information in its next report on any measures taken in this regard.

Public servants. In its previous comments, the Committee noted that public servants do not have the right to
organize. It noted that according to the Government, the Labour Code does not cover this matter and that through the
Ministry of the Public Service a preliminary draft of a general law on public servants has been submitted to Parliament
and is to regulate exercise of the right of association by this category of workers. The Committee recalls that in its
previous observation it took note of a preliminary draft of a law on the exercise of trade union activities in the public
administration and pointed out that the following provisions raised problems of conformity with the Convention:

—  section 2(2), which excludes firefighters, members of the judiciary and prison guards from the scope of the future
Act. The Committee recalls that Article 2 of the Convention provides that all workers, without distinction
whatsoever, shall have the right to establish and join organizations of their own choosing and that, in accordance
with Article 9 of the Convention, only the armed forces and the police may be excluded from the right to organize;

—  section 42(2), which provides that public officials have the right to strike once conciliation, mediation and arbitration
procedures have been exhausted. The Committee points out in this connection that compulsory arbitration upon
application by only one of the parties in the public administration may be imposed only in the case of public servants
exercising authority in the name of the State;

—  section 43, which allows disciplinary, civil and penal sanctions to be imposed when a strike affects the rights and
interests of third parties, when it impedes or disrupts exercise of the right to work by officials or employees who are
not on strike and when it disrupts the operation of services which are not on strike. The Committee recalls in this
connection that sanctions for strike action should be possible only where the prohibitions are consistent with the
principles of freedom of association; that applying disproportionate penal sanctions is not conducive to the
development of harmonious and stable industrial relations; and that if penalties of imprisonment are to be imposed at
all, they should be justified by the seriousness of the offences committed and should be subject to regular judicial
review. In any event, a right of appeal should exist in this respect (see General Survey of 1994 on freedom of
association and collective bargaining, paragraph 177);

—  section 46(2), which establishes sentences of imprisonment and fines in instances where a strike picket obstructs the
freedom of services to operate normally. The Committee refers the Government in this connection to the principle
set forth in the previous paragraph.

In these circumstances, the Committee expresses the hope that the preliminary draft of the general law on public
servants which will regulate the right of association and which is before Parliament, will be in full conformity with the
Convention. The Committee requests the Government to provide information in its next report on the progress of this
draft legislation.

Comments by workers’ organizations. In its previous observation, the Committee noted comments by the
International Confederation of Free Trade Unions (ICFTU) referring to large-scale dismissals of workers in export
processing zones as a reprisal for exercising the right to strike, and asked the Government to send detailed information on
the circumstances in which the strike took place, the authority that declared the strike to be unlawful and the authority that
allowed the dismissals. The Committee notes the Government’s response that in the case of the two strikes referred to by
the ICFTU: (1) there was breach of the requirements, set in section 9 of Decree No. 75/99 of 12 October regulating
working conditions in industrial export processing zones, concerning compulsory arbitration, which may be imposed ex
officio by the labour administration body and prior notification of strikes, and the stipulation that strikes may be called
only by the provincial or national union after confirmation from the Industrial Export-Processing Zone Council that
minimum services are guaranteed; and (2) the workers dismissed filed a complaint with the Labour Court. The Committee
reminds the Government that enterprise unions should likewise be able to exercise the right to strike, and refers the
Government to its comments on compulsory arbitration. It recalls that dismissals of strikers on a large-scale involve a
serious risk of abuse and place freedom of association in grave jeopardy. It hopes that in reviewing the dismissals in
question, the judicial authorities will take into consideration the comments on the legislation.

Lastly, the Committee notes the comments of 29 August 2008 by the International Trade Union Confederation
(ITUC) on the application of the Convention, and serious acts of violence against workers on strike in the sugar cane
plantation sector. The Committee requests the Government to send its comments thereon.
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Myanmar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1955)

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association
in Cases Nos 2268 and 2591 (351st Report, approved by the Governing Body at its 303rd Session, November 2008
paragraphs 1016-1050; 349th Report approved by the Governing Body at its 301st Session, paragraphs 1062—1093). It
also notes the comments of the International Trade Union Confederation (ITUC) dated 29 August 2008 on grave matters
which arose in the course of 2007 as well as its previous comments on very serious issues which arose in 2005-06 and the
Government’s response to some of these issues:

1. In reply to the ITUC comments relating to severe repression by the Government of the September 2007 uprising
against the military Government of the State Peace and Development Council (SPDC) which had been led by Buddhist
monks, and supported by workers, students, and citizen activists, the Committee notes the Government’s indication that
ten persons died and 14 were injured; in total, 2,284 persons were found to have been involved in the unrest in Yangon
and 643 persons outside Yangon; among them a total of 2,836 persons (2,235 from Yangon and 601 out of Yangon) were
released; 91 remained under arrest (49 from Yangon and 42 from outside Yangon); these were involved in violence and
terrorist acts and necessary measures were being taken against them in accordance with the laws. The Government adds
that the SPDC is making efforts for the emergence of a peaceful, modern, disciplined, flourishing, democratic nation
upholding the three main National Causes; the vast majority of the people have already adopted the Constitution, the
fourth step of the seven-step road map, to shape the future State; on 23 September 2008 the Government released from
prison 9,002 prisoners with good conduct and discipline, for social and family reasons.

2. The Committee notes that the ITUC refers to the arrest, heavy-handed interrogation and long prison sentences
imposed on six workers (Thurein Aung, Wai Lin, Nyi Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min) who participated
in a 2007 May Day event at the “American center” in Yangon and tried to relay news to the outside world through the
Burma-Thai border; significant harassment of their lawyers by the authorities which prompted them to withdraw from the
case on 4 August; the conviction of the six workers on 7 September to 20 years imprisonment for sedition and additional
convictions of Thurein Aung, Wai Lin, Kyaw Win, and Myo Min to another five years in prison for association with the
Federation of Trade Unions of Burma (FTUB) under section 17(1) of the Unlawful Associations Act and to three years for
illegally crossing a border, as a result of which their jail time amounted to 28 years in total. The six activists filed appeals
which were dismissed, prompting them to file their appeals to the Supreme Court, where they were pending at year’s end.

The Committee notes that according to the Government, the Supreme Court has held hearings on this case which is
pending before it. The Government regrets the request made by the Committee on Freedom of Association in Case No.
2591 (see below) for the release of the six activists which, according to the Government, constitutes interference with the
internal affairs of the country. The Government adds that: (i) Article 8 of the Convention requires workers and their
organizations to respect the law of the land; (ii) the six persons were not workers at a factory or workplace; (iii) they were
arrested not for holding a May Day event but for inciting hatred or contempt for the Government (section 124(A) of the
Penal Code), for being a member of or contacting an unlawful association (section 17(1) of the Unlawful Association Act,
1908) and for illegally leaving and re-entering the country (section 13(1) of the Immigration (Emergency) Provisions Act,
1947); (iv) the FTUB does not represent any workforce in Myanmar; it is a terrorist group in the guise of a workers’
organization; (v) the authorities allow the detainees to meet with guests and relatives; they also allowed Mr Thomas Ojea
Quintana, Special Rapporteur on the situation of human rights in Myanmar, to meet with Thurein Aung, Kyaw Kyaw and
Su Su Ngwe on 5 August 2008; upon request for medical (dental) treatment of Thurein Aung, the Government arranged
for a dentist to cure him; (vi) the Special Rapporteur also met with the Minister of Labour and the Human Rights
Committee. As for the FTUB, in particular, the Government adds that: (i) after the adoption of the Constitution, the
organizations and associations in Myanmar will need to be established under the existing laws of the country and should
have locus standi; (ii) the FTUB is not represented anywhere in the workforce of the country; it is illegally established
outside the country by persons who absconded and are fugitives from justice; (iii) there is strong and firm evidence that
the FTUB has committed terrorist acts uncovered in June 2004; by virtue of the International Convention on the
Suppression of Terrorism and the International Convention for the Suppression of the Financing of Terrorism the
Government issued Declaration No. 172006 on 12 April 2007 announcing that the FTUB was a terrorist group.

In this regard, the Committee notes the conclusions and recommendations reached by the Committee on Freedom of
Association in Case No. 2591 (349th Report, paragraphs 1062—1093 and 351st Report, paragraphs 144—150), according to
which “it is undeniable that the six persons were punished for exercising their fundamental right to freedom of association
and the freedom of expression”. It observes that their convictions were based on such acts like, for example, holding a
public lecture to discuss “problems encountered by workers at their respective workplaces, which had an effect of
agitating them” or preparing a speech on “salaries, disproportionate prices for goods, right to take leaves, pension and the
failure of the Government to address these issues”, which were considered by the Government and the courts as
“defam[ing] the Government”. The Committee also notes that the Committee on Freedom of Association called on the
Government to recognize the FTUB as a legitimate trade union organization and to allow for the free operation of any
form of organization of collective representation of workers including the legalization of the FTUB (349th Report,
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paragraphs 1083, 1089, 1092; 351st Report, paragraph 1038). With regard to the appeal filed by the workers to the
Supreme Court, the Committee on Freedom of Association indicated its deep concern at “the indication in the [first
instance] judgement that the court explicitly ordered the destruction of all but some evidence presented to it (Case No. 82),
thus rendering any review by a higher tribunal virtually impossible” (349th Report, paragraph 1088). As a result, the
Committee on Freedom of Association called for the immediate release of the six activists, Thurein Aung, Wai Lin, Nyi
Nyi Zaw, Kyaw Kyaw, Kyaw Win and Myo Min.

3. The Committee notes that the ITUC refers to the imprisonment of Myo Aung Thant, member of the All Burma
Petro-Chemical Corporation Union, who has now been in jail for over 11 years after having been convicted for high
treason for maintaining contacts with the FTUB (under section 122(1) of the Penal Code). The Committee notes that
according to the Government, Myo Aung Thant is still in prison for breaking the laws of the country and it is impossible
to release him, and ITUC should not interfere in the internal judicial affairs of an ILO member State. The Committee notes
in this regard the conclusions and recommendations reached by the Committee on Freedom of Association in its interim
report concerning Case No. 2268 (351st Report, paragraphs 1016—-1050) in which the Committee on Freedom of
Association deplored the Government’s refusal to consider the release of Myo Aung Thant and strongly urged the
Government to take the necessary steps to ensure his immediate release from prison.

4. The Committee notes that the ITUC refers to the killing of Saw Mya Than — FTUB member and official of the
Kawthoolei Education Workers’ Union (KEWU), allegedly murdered by the army in retaliation for a rebel attack. The
Committee notes that according to the Government, Saw Mya Than’s death was an accident caused by the KNU, an
insurgent organization. The Committee notes that the Committee on Freedom of Association requested the Government in
the framework of Case No. 2268 to institute an independent inquiry into the alleged murder of Saw Mya Than — to be
carried out by a panel of experts considered impartial by all the parties concerned.

5. The Committee notes that the ITUC refers to the detention and sentencing of Burma Railway Union leader U Tin
Hla, a long-serving electrician with the Myanmar Railway Corporation. He was arrested along with his entire family on 20
November 2007; while his family was later released, he was charged under section 19(a) of the Penal Code for possession
of explosives which were, in fact, electric wires and tools in his toolbox; after a brief trial, he was sentenced to seven years
in prison; in reality, his crime was apparently his very active efforts to organize workers from the railways and other
sectors to support the popular uprising of the Buddhist monks and people in late September 2007. He was 60 years old
when arrested and there are significant concerns for his health in prison. His requests to see a doctor have been denied.

The Committee notes that according to the Government, the ITUC always refers to an imaginary union when making
allegations on persons; U Tin Hla was not a member of a union, but rather a supervisor working in Myanmar Railways
and there is no union under the Myanmar Railways. On 14 November 2007 at about 9.30 pm the Police Force of Yangon
Division made a surprise check at his house and found him with 337 point 30 carbine bullets and 13 9mm bullets. The
Township Court convicted him to seven years’ imprisonment.

6. The Committee notes that the ITUC refers to the arrest on 13 November in Yangon of Su Su Nway, the activist
who brought a forced labour complaint to the ILO which subsequently resulted in the first successful conviction of four
local officials for procuring forced labour; she was arrested for her actions in supporting workers’ participation in the
September uprising; at the end of the year, she was being held in Insein prison, awaiting trial on charges of sedition. The
Committee notes that according to the Government, this case does not relate to workers’ rights; following complaint No.
2469/07, Su Su Nway was charged under sections 143 and 147 of the Penal Code and the case is before a special court in
Insein Prison (Criminal Regular Trial No. 10/2008).

7. The Committee notes that the ITUC refers to:

—  the disappearance on 22 September 2007 of Lay Lay Mon, a female labour activist who is a former political
prisoner, after helping organize workers to support protesting monks and citizens in the uprising in Yangon; she is
believed to be incarcerated in Insein prison but at year end there was no news of if, or when, she would be brought to
trial;

—  the disappearance of labour activist Myint Soe during the last week of September 2007 after being active in
engaging with workers to increase their involvement in the September uprising.

8. The Committee notes that the ITUC refers to the arrest by the military authorities on 8 and 9 August 2006 of
seven members of the family of the FTUB member and activist Thein Win at their house in the Kyun Tharyar section of
Pegu city. While in detention, several male members of the family were tortured while being interrogated. On 3 and 4
September 2006, the authorities released four of the family members. According to the latest communication by the ITUC,
three of Thein Win’s siblings (Tin Oo, Kyi Thein and Chaw Su Hlaing) were sentenced to 18 years in jail under section
17(1) and (2) of the Unlawful Associations Act. Tin Oo suffered such intensive torture during detention that he has now
become mentally unstable and there are fears for his health.

The Committee notes that according to the Government, Thein Win and six other persons were prosecuted under
Criminal Procedure No. 1475/06 at the Township Court of Justice of Toungoo in Pegu Division on 20 September 2008.
They were connected to a bomb blast in Paenwegone and the insurgency as well as to participation in terrorist activities.
The Southern Military Command made the necessary investigation and the father, mother, brother, sister and sister-in-law
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were released in September 2006. They went back to their residence and on 2 October 2006 they ran away from Myanmar
to Maesauk, Thailand.

9. The Committee notes that the ITUC refers to the arrest in March 2006 of five underground democracy and labour
activists for a variety of offences connected to efforts to provide information to the FTUB and other organizations
considered as illegal by the regime, and to organize peaceful anti-SPDC demonstrations. All five were sentenced to long
prison terms and four were serving those terms in Insein prison (U Aung Thein, 76 years old, sentenced to 20 years; Khin
Maung Win, sentenced to 17 years; Ma Khin Mar Soe, 17 years; Ma Thein Thein Aye, 11 years; and U Aung Moe, 78
years old, sentenced to 20 years); according to the latest communication by ITUC, they are still serving their sentence.

10. The Committee notes that the ITUC refers to intimidation by the army of the 934 workers at Hae Wae Garment,
located in South Okkapala Township in Yangon, who went on strike on 2 May 2006 to demand better terms and
conditions of work. The 48 workers allowed to meet with the authorities were forced to sign a written statement that
indicated that there were no problems at the factory. A detachment of 12-20 police officers were regularly present in the
factory after workers returned to work.

11. The Committee notes that the ITUC refers to the:

— arrest and sentencing to a four-year prison term with hard labour of Naw Bey Bey, an activist member of the Karen
Health Workers’ Union (KHWU); she was supposedly held in Toungoo;

— arrest, torture and killing of Saw Thoo Di, a.k.a. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU)
committee member from Kya-Inn township, Karen State, by an armed column of Infantry Battalion 83 outside his
village on 28 April 2006.

12. The Committee notes that the ITUC refers to the shelling of the Pha village with mortars and rocket propelled
grenades by Light Infantry Battalion 308 which had been sent by the SPDC military upon learning that, on 30 April 2006,
the FTUB and Federation of Trade Unions—Kawthoolei (FTUK) were preparing a May Day workers’ rights
commemoration.

13. The Committee notes that the ITUC refers to the discovery in early June 2005 by the SPDC of an underground
network of ten FTUB organizers in the Pegu area who were providing support and education to workers and serving as a
networking and information link to FTUB structures abroad. Seven men and three women were arrested. In a press
conference held on 28 August 2005, the SPDC leaders accused the organizers of having used satellite phones to convey
information from inside Burma to the FTUB, which then provided information to the ILO and the international trade
union movement. The arrested FTUB members were taken to the infamous Aug Tha Pay interrogation centre in
Mayangone district of Yangon where they were investigated and tortured by special branch police and the Bureau of
Special Operations (military intelligence) personnel during the months of June and July. On 29 July 2005, they were
transferred to Insein prison, and their case sent to a special court that conducts its hearings inside the prison. During the
secret trial, they were denied access to outside council or witnesses, and the proceedings clearly did not meet international
judicial standards. They were all found guilty and were sentenced on 10 October 2005. Wai Lin and Win Myint, as key
leaders of the network, respectively received sentences of 25 years and 18 years; the other five men and two of the women
(Hla Myint Than, Major Win Myint, Ye Myint, Thein Lwin Oo, Aung Myint Thein, Aye Chan, Kin Kyi), each received
seven-year jail terms, and bank clerk Ma Aye Thin Khine was sentenced to three years of imprisonment. In its latest
communication, the ITUC adds that, at the end of 2007, all these FTUB members were still being detained in Insein
prison.

The Committee deeply regrets that the Government’s response fails to acknowledge any of the fundamental rights
and basic civil liberties of workers contained in the Convention. The Committee regrets the dismissive tone of the
Government’s reply to the comments by ITUC as well as the paucity of the information provided which is in stark contrast
to the extreme gravity of the issues raised by ITUC. It strongly condemns the Government’s view that comments made by
workers’ organizations under article 23 of the ILO Constitution and recommendations made by the ILO supervisory
bodies to remedy violations of the fundamental rights of workers constitute interference in internal affairs. It emphasizes
in this regard that the membership of a State in the International Labour Organization carries with it the obligation to
respect in national legislation freedom of association principles and the Conventions which the State has freely ratified
including Convention No. 87. The Committee stresses that respect for the right to life and other civil liberties is a
fundamental prerequisite for the exercise of the rights contained in the Convention and workers and employers should be
able to exercise their freedom of association rights in a climate of complete freedom and security, free from violence and
threats. Furthermore, as regards the reported torture, cruelty and ill-treatment, the Committee points out that trade
unionists, like all other individuals, should enjoy the safeguards provided by the Universal Declaration of Human Rights
and the International Covenant on Civil and Political Rights and governments should give the necessary instructions to
ensure that no detainee suffers such treatment (see General Survey of 1994 on freedom of association and collective
bargaining, paragraphs 29-30). In addition, noting that several trade unionists have been tried by special courts inside
prisons and taking note of court orders to destroy evidence thus rendering any appeal virtually impossible, the Committee
emphasizes that it should be the policy of every government to ensure observance of human rights and especially of the
right of all detained or accused persons to receive a fair trial with all guarantees of due process.
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The Committee, noting that there is currently no legal basis to the respect for, and realization of, freedom of
association in Myanmar, recalls once again that while trade unions are expected under Article 8 of the Convention to
respect the law of the land, “[t]he law of the land shall not be such as to impair, nor shall it be so applied as to impair, the
guarantees provided for in this Convention”. The authorities should not seize on legitimate trade union activities as a
pretext for arbitrary arrest or detention and allegations of criminal conduct should not be used to harass trade unionists by
reason of their union membership or activities. In this regard, the Committee deeply regrets that ordinary trade union
activities like speeches on socio-economic issues of direct interest to the workers, participation in May Day events and the
mere communication of information to the FTUB are considered by the Government as criminal activity and punished
with severe prison sentences. The Committee emphasizes that the holding of public meetings and the voicing of demands
of a social and economic nature on the occasion of May Day are traditional forms of trade union action and trade unions
should have the right to organize freely whatever meetings they wish to celebrate on May Day; freedom of expression
which should be enjoyed by trade unionists should also be guaranteed when they wish to criticize the Government’s
economic and social policy. With regard to the conviction of trade unionists for passing a border and the Government’s
comments on the FTUB being an “alien” organization, the Committee emphasizes that in accordance with the principle
enshrined in the Universal Declaration of Human Rights, everyone has the right to leave any country, including his own,
and to return to his country and that forced exile of trade union leaders and unionists constitutes a serious infringement of
human rights and trade union rights, since it weakens the trade union movement as a whole when it is deprived of its
leaders. With regard to the Government’s reference to other Conventions, in order to justify violations of this fundamental
Convention, the Committee emphasizes that a state cannot use the argument that other commitments or agreements justify
the non-application of ratified ILO Conventions.

The Committee therefore once again most strongly deplores the serious alleged acts of murder, arrest, detention,
torture and sentencing to many years of imprisonment of trade unionists for the exercise of ordinary trade union
activities, including the mere sending of information to the FTUB and participation in May Day activities. The
Committee urges, once again, the Government to provide information on measures adopted and instructions issued
without delay so as to ensure respect for the fundamental civil liberties of trade union members and officers and to take
all necessary measures to release all those who have been imprisoned for the exercise of trade union activities
immediately and to ensure that no worker is sanctioned for the exercise of such activities, in particular for having
contacts with workers’ organizations of their own choosing. Furthermore, recalling that the right of workers and
employers to freely establish and join organizations of their own choosing cannot exist unless such freedom is
established and recognized both in law and in practice, the Committee urges the Government to indicate all measures
taken, including instructions issued, to ensure the free operation of any form of organization of collective
representation of workers, freely chosen by them to defend and promote their economic and social interests, including
organizations which operate in exile.

Concerning the legislative framework (A4rticles 2, 3, 5 and 6 of the Convention), the Committee notes the comments
made by ITUC on issues that have already been raised by the Committee over the years, including the prohibition of trade
unions and the absence of any legal basis for freedom of association in Myanmar (repressive anti-union legislation,
obscure legislative framework, military orders and decrees further limiting freedom of association, a single trade union
system established in the 1964 Law and an unclear constitutional framework); the Federation of Trade Unions of Burma
(FTUB) forced to work underground and accused of terrorism; “workers’ committees” organized by the authorities; and
the repression of seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma
(SUB) which is affiliated to the FTUB and the International Transport Workers’ Federation (ITF).

The Committee notes that according to the Government:

—  the Referendum for the adoption of the Constitution was successfully held and the “yes” vote amounted to 92.4 per
cent according to Announcement No. 10/2008 of 15 May 2008 by the Commission for Holding the Referendum of
the Government of the Union of Myanmar. Chapter VIII on Citizenship, Fundamental Rights and Duties of Citizens
provides in paragraph 354 that: “There shall be liberty in the exercise of the following rights subject to the laws
enacted for State security, prevalence of law and order, community peace and tranquillity or public order and
morality: (a) the right of the citizens to express freely their convictions and opinions; (b) the right of the citizens to
assemble peacefully without arms; (c) the right of the citizens to form associations and unions.”;

—  as a consequence of these provisions, a legislative framework has been established and the initial steps are being
taken for the establishment of trade unions at the basic level, aimed at free and independent workers’ organizations.
Basic workers’ organizations have already been formed in 11 industrial zones;

—  furthermore, work is now beginning at the respective Committees on amending, reviewing and revising the
provisions of the various labour laws adopted on the basis of the 1964 Law Defining the Fundamental Rights and
Responsibilities of the People’s Workers. Moreover, the issues raised by the Committee on the Trade Disputes Act
1929 and Trade Union Act 1926 are addressed in the New State Constitution through Chapter IV on Legislation,
Chapter VIII on Citizenship, Fundamental Rights and Duties of Citizens and Chapter XV on General Provisions. As
for Orders Nos 2/88 and 6/88, the Government indicates that during this transitional period, it will need to draw up
measures of protection against persons who will attempt to generate hatred or contempt or excite or provoke
disaffection towards the Government established by law in the Union of Myanmar or for the constituent units
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thereof. But, as a result of the New State Constitution, in future, Order 6/88 will be addressed through the drafting of
the new Trade Union Law, and the procedures of the registration of the workers’ organizations will be included in
this new law;

—  finally, concerning seafarers, the Government indicates that the Department of Marine Administration under the
Ministry of Transport has allowed those Myanmar seafarers who are working on board ships to inform and complain
to the Seamen Employment Control Division (SECD) and also inform and complain to the ITF or any other valid
association for the prejudice suffered to their interests and their rights.

The Committee recalls that, for several years, it has indicated that there exist some pieces of legislation containing
important restrictions to freedom of association or provisions which, although not directly aimed at freedom of
association, can be applied in a manner that seriously impairs the exercise of the right to organize. More specifically: (1)
Order No. 6/88 of 30 September 1988 provides that the “organizations shall apply for permission to form to the Ministry
of Home and Religious Affairs” (section 3(a)), and states that any person found guilty of being a member of, or aiding and
abetting, or using the paraphernalia of, organizations that are not permitted shall be punished with imprisonment for a term
which may extend to three years (section 7); (2) Order No. 2/88 prohibits the gathering, walking or marching in
procession by a group of five or more people regardless of whether the act is with the intention of creating a disturbance or
of committing a crime; (3) the Unlawful Association Act of 1908 provides that whoever is a member of an unlawful
association, or takes part in meetings of any such association, or contributes or receives or solicits any contribution for the
purpose of any such association, or in any way assists the operations of any such association, shall be punished with
imprisonment for a term which shall not be less than two years and more than three years and shall also be liable to a fine
(section 17.1); (4) the 1926 Trade Union Act requires that 50 per cent of workers must belong to a trade union for it to be
legally recognized; (5) the 1964 Law Defining the Fundamental Rights and Responsibilities of the People’s Workers
establishes a compulsory system for the organization and representation of workers and imposes a single trade union; (6)
the 1929 Trade Disputes Act contains numerous prohibitions of the right to strike and empowers the President to refer
trade disputes to Courts of Inquiry or to Industrial Courts.

While noting the Government’s indications on the adoption of the Constitution and upcoming legislative reforms,
the Committee must, however, observe that there is currently no legal basis to the respect for, and realization of, freedom
of association in Myanmar and that the broad exclusionary clause of section 354 of the Constitution subjects the exercise
of this right “to the laws enacted for State security, prevalence of law and order, community peace and tranquillity or
public order and morality”. The Committee notes with deep regret that the drafting of section 354 of the Constitution may
continue to give rise to continued violations of freedom of association in law and practice. Recalling the particularly
serious and urgent issues that this Committee has been raising for nearly 20 years now, the Committee deplores this
persistent failure to take any measures to remedy the legislative situation which constitutes a serious and ongoing breach
by the Government of its obligations flowing from its voluntary ratification of the Convention. Furthermore, the
Committee deeply regrets the exclusion from any meaningful consultation of the social partners and civil society as a
whole, which would be a necessary foundation for the establishment of a legislative framework on the particularly serious
and urgent issues raised in relation to the application of the Convention. It must also express serious doubts as to whether
the “trade unions” referred to by the Government actually reflect the free choice and interests of workers within the
current framework of a total absence of an enabling legislative framework and recurrent violations of freedom of
association in practice.

The Committee once again urges the Government to furnish without delay a detailed report on the concrete
measures taken to enact legislation guaranteeing to all workers and employers the right to establish and join
organizations of their own choosing, as well as the rights of these organizations to exercise their activities and
formulate their programmes and to affiliate with federations, confederations and international organizations of their
own choosing without interference from the public authorities. It further urges the Government in the strongest terms
to immediately repeal Orders Nos 2/88 and 6/88, as well as the Unlawful Association Act, so that they cannot be
applied in a manner that would infringe upon the rights of workers’ and employers’ organizations. It requests the
Government to communicate any steps taken towards the adoption of draft laws, orders or instructions to guarantee
fireedom of association so that it may examine their conformity with the provisions of the Convention.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to
the present comments in 2009.]

Namibia
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1995)

The Committee notes the comments submitted by the Public Service Union of Namibia (PSUN) dated 26 October
2007, and by the International Trade Union Confederation (ITUC) dated 29 August 2008, concerning the application of
the Convention and, in particular, the exclusion of prison service staff from the provisions of the new Labour Act of 2007,
and hence from the guarantees afforded by the Convention.
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Article 2 of the Convention. Right to organize of prison staff. The Committee notes the adoption of the new Labour
Act of 2007, which is not yet in force. The Committee notes that section 2(2)(d) of the Labour Act excludes members of
the Namibian Prison Service from the Labour Act’s provisions, unless the Prisons Service Act, 1998 (Act No. 17 of 1998)
provides otherwise. The Committee further notes, in this regard, that the Prisons Service Act does not provide for the
extension of the new Labour Act’s guarantees to the Namibian Prison Service; nor does it contain any provisions
establishing freedom of association rights for the latter.

The Committee notes the Government’s indication that it is willing to consider the issue, and that it is therefore
thought appropriate to first consult widely with all the relevant parties before a decision is taken on whether to amend the
Labour Act or the Prisons Service Act in order to give effect to the principles of freedom of association and the right to
organize, as well as to provide for effective mechanisms to deal with and resolve labour disputes. The Committee further
notes that, according to the Government, the consultation process — which would include the ILO — will take considerable
time before any tangible decision to change the legislation can be taken. In these circumstances, the Committee expresses
the hope that the necessary legislative amendments to guarantee to the prisons service the rights provided under the
Convention will be adopted in the near future and requests the Government to indicate, in its next report, any
developments in this regard.

A request concerning other points is being addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1995)

The Committee notes that the Government’s report has not been received. It further notes the comments submitted
by the Public Service Union of Namibia (PSUN) in a communication of 26 October 2007, and by the International Trade
Union Confederation (ITUC) in a communication of 29 August 2008, concerning the application of the Convention and,
in particular, the exclusion of prison service staff from the provisions of the new Labour Act of 2007, and hence from the
guarantees afforded by the Convention.

Article 6 of the Convention. Rights of prison staff. The Committee notes the adoption of the new Labour Act of
2007 which has not yet entered into force. The Committee notes that section 2(2)(d) of the Labour Act excludes members
of the Namibian prison service from the Labour Act’s provisions, unless the Prisons Service Act provides otherwise. The
Committee further notes, in this regard, that the Prisons Service Act does not provide for the extension of the new Labour
Act’s guarantees to the Namibian prison service; nor does it contain any provisions establishing freedom of association
rights for the latter.

In these circumstances, the Committee recalls that all public service workers, with the sole possible exception of the
armed forces, the police, and public servants directly engaged in the administration of the State, should enjoy the rights
enshrined in the Convention, including the right to collective bargaining. The Committee expresses the hope that the
necessary legislative amendments to guarantee, to the prisons service, the rights provided under the Convention will be
adopted in the near future and requests the Government to indicate, in its next report, any developments in this regard.

A request concerning other points is being addressed directly to the Government.

Nepal

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1996)

The Committee notes with interest from the Government’s report and the comments made by the International Trade
Union Confederation (ITUC) in a communication dated 29 August 2008, that the Interim Constitution which entered into
force in 2007 guarantees in Articles 12 and 30 the right to organize and engage in collective bargaining. Moreover, the
Civil Service Ordinance Act which previously revoked the right of public servants to form and belong to trade unions, has
been amended by the Civil Service Act thus restoring the right of public employees (up to Gazetted Third Class) to
organize and bargain collectively. The Committee requests the Government to specify the categories of public employees
included in the gazetted and non-gazetted classes and which ones are covered by the legislative recognition of the right
to organize and engage in collective bargaining.

The Committee also takes note of the National Directive Act, 1962 and the Civil Service Act communicated by the
Government. The Committee will comment on them once a translation is available. Finally, the Committee takes note of
the draft National Labour Commission Act drafted by a national tripartite task force on the basis of widespread
consultations, in order to address shortcomings in the system of grievance and dispute resolution. The Committee raises
certain issues in relation to this draft Act below.

Article 1 of the Convention. Anti-union discrimination. The Committee’s previous comments concerned the need
for provisions providing explicit protection against acts of anti-union discrimination, accompanied by effective and
sufficiently dissuasive sanctions. The Committee notes from the Government’s report that based on the constitutional
provision concerning discrimination and section 23(a) of the Trade Union Act, 1992, which explicitly discourages anti-
union discrimination in respect of employment, there have hardly been any acts of anti-union discrimination brought to the
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notice of the authorities. However, maximum protection will be explicitly ensured through the upcoming labour market
reform and the revision of the related laws by the tripartite task force. The Committee requests the Government to
indicate in its next report the measures taken or contemplated in order to introduce in legislation: (i) an explicit
prohibition of all prejudicial acts committed against workers by reason of their trade union membership or
participation in trade union activities at the time of recruitment, during employment or at the time of dismissal (e.g.
transfers, demotions, refusal of training, dismissals, etc.); and (ii) effective and sufficiently dissuasive sanctions in
cases of violation of this prohibition.

Article 2. Acts of interference. The Committee’s previous comments concerned the need to ensure the enactment of
a provision providing protection to workers’ and employers’ organizations against acts of interference by one another, and
including effective and sufficiently dissuasive sanctions guaranteeing adequate protection to trade unions against acts of
interference in their establishment, functioning or administration and, in particular, against acts which are designed to
promote the establishment of workers’ organizations under the domination of employers’ organizations, or to support
workers’ organizations by financial or other means, with the objective of placing such organizations under the control of
employers or employers’ organizations. The Committee notes from the Government’s report that interference is hardly
practised in Nepal although there is no explicit provision against such activities in the legislation. The issue shall be
addressed in the course of the labour market reform. The Committee requests the Government to indicate in its next
report the measures taken or contemplated in order to introduce in the legislation a prohibition of acts of interference
as well as rapid appeal procedures and dissuasive sanctions against such acts.

Article 4. Collective bargaining. 1. Compulsory arbitration. The Committee notes that according to section 9(4)
of the draft National Labour Commission Act, this National Labour Commission will have the power, in applying the
Essential Services Act, 1957 and section 30 of the Trade Union Act, to arbitrate interests disputes in the hotel and
transportation sectors as well as in cases where the authorities consider that the economic development of the country so
requires. The Committee recalls that compulsory arbitration imposed either at the request of one party to a dispute or by
the authorities at their own initiative, raises problems with regard to the application of Article 4 of the Convention
(General Survey of 1994 on freedom of association and collective bargaining, paragraphs 256-258). The Committee
therefore requests the Government to indicate in its next report the measures taken to address the set of provisions
noted above in the context of labour market reform so as to ensure that compulsory arbitration is not imposed at the
initiative of one party to an interests dispute in the hotel and transportation sectors or at the initiative of the authorities
where they consider that the country’s economic development so requires; compulsory arbitration would only be
acceptable in essential services in the strict sense of the term and for public servants exercising authority in the name
of the State.

2. Composition of arbitration bodies. The Committee notes that section 6 of the draft National Labour Commission
Act provides that the Appointment Committee responsible for determining the composition of the National Labour
Commission shall consist, inter alia, of two persons duly nominated by the Federation of Nepal Chamber of Commerce
and Industry. The Committee considers that any decisions concerning the participation of workers’ and employers’
organizations in a tripartite body — especially one entrusted with mediation, conciliation and arbitration proceedings —
should be taken in full consultation with all the organizations whose representativity has been objectively proved. The
Committee considers, thus, that the members of the Appointment Committee should not be determined by reference to a
specific organization by name, but rather to the “most representative” organization. The Committee therefore requests the
Government to avoid any reference to the Federation of Nepal Chamber of Commerce and Industry or any other
organization in the draft National Labour Commission Act, and to refer rather to the “most representative” employers’
organization.

3. Measures to promote collective bargaining. In its previous comments, the Committee had noted that according
to the ITUC, although the Labour Act provides for collective bargaining, the necessary structure for the implementation of
the provisions is not in place. The Committee notes that in its latest comments of August 2008, the ITUC indicates that
owing to a combination of worker inexperience and employer reluctance, there is, in fact, little collective bargaining and
the related agreements only cover around 10 per cent of workers in the formal economy. The Committee notes from the
Government’s report that strategy No. 3.2.6 of the Labour and Employment Policy 2062 states that collective bargaining
(which now includes 155 collective agreements at the level of plants and eight at national level) will be encouraged
through legal and institutional provisions and by building an environment conducive to the organization of workers and
employers in the informal economy. The Committee requests the Government to indicate in its next report the impact of
these measures as well as any further measures taken to promote collective bargaining and to provide statistical data
on the scope of the collective agreements which have already been concluded.

Netherlands

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

Protection against acts of interference. The Committee’s previous comments concerned the need to introduce
safeguards in the process of extension of sectoral collective agreements to ensure trade union independence and avoid the
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weakening of sectoral collective agreements. In this regard, the Committee takes note of the conclusions and
recommendations reached by the Committee on Freedom of Association in Case No. 2628 (351st Report approved by the
Governing Body at its 303rd Session (November 2008)). The Committee notes with satisfaction from the Government’s
report that: (i) the previous policy was one in which the Minister of Social Affairs and Employment had authority to
declare a collective agreement universally binding in a certain branch of industry and to grant dispensation (exemption)
more or less automatically when so requested by parties which had previously concluded collective agreements at a lower
level; (ii) this policy had to be abandoned following a decision of the Council of State which decided on 27 October 2004
that such a dispensation decision is open to objection and appeal and that there must be a clearer set of procedural rules; in
response, the Government changed the regulations from 1 January 2007 after prior consultations with the Labour
Foundation and the other relevant parties not represented in the Labour Foundation; and (iii) as a result, the Minister can
grant upon request an exemption from an order declaring a collective agreement universally binding for a branch of the
industry, if due to compelling arguments, the application of the provisions of the collective agreement in question cannot
reasonably be required of certain businesses or subsectors; compelling arguments exist in particular if the specific
characteristics of the business or subsector differ on essential points from those to which the universally binding
agreement is to apply; it is also required that the parties applying for an exemption have themselves concluded a legally
binding collective agreement, and that they are independent with respect to each other. The Committee further notes that
according to the Government, if the collective agreement whose provisions are declared universally binding contains
minimum provisions, the provisions of the other collective agreement will continue to be effective in so far as they are
more favourable. If, however, the collective agreement whose provisions are declared universally binding contains more
favourable conditions than the other collective agreement, the order declaring universally binding status will result in
these more favourable conditions applying across the board for all employers and employees in the branch of the industry.

Protection against anti-union discrimination. In its previous comments the Committee had invited the Government
to initiate discussions with the most representative employers’ and workers’ organizations with a view to identifying
appropriate means for addressing the issue of the protection against acts of anti-union discrimination other than dismissal
(for instance, transfer, relocation, demotion and deprivation or restriction of remuneration, social benefits or vocational
training) to trade union members who are not trade union representatives. The Committee notes that the Government
considers that there is no serious imminent reason to initiate the discussions and will therefore send a request to the most
representative organizations of employers and workers represented in the Labour Foundation to assess the need for such
discussions amongst the social partners. The Committee recalls that Article 1 of the Convention requires protection against
all acts of anti-union discrimination for all “workers” with the only possible exceptions contained in Article 6 of the
Convention. The Committee requests the Government to indicate the measures taken or contemplated in the framework
that it intends to create, with a view to ensuring comprehensive protection against acts of anti-union discrimination,
other than dismissal, to trade union members.

Comments of the FNV. The Committee takes note of the comments made by the Netherlands Trade Union
Confederation (FNV) in a communication dated 29 August 2008 concerning the impact which an opinion published by the
Netherlands Competition Authority (NMA) has had in practice, by discouraging negotiations with employers at the
sectoral level, on the terms and conditions of contract labour (performed by individuals who do not necessarily work
under the strict authority of the employer and who may have more than one workplace). The Committee observes that the
FNV refers to serious matters and recalls that Article 4 of the Convention establishes the principle of free and
voluntary collective bargaining and the autonomy of the bargaining parties. It requests the Government to provide
detailed comments in this regard.

Aruba

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which read as follows:

Article 3 of the Convention. In its previous comments, the Committee had asked the Government to amend or repeal
section 374(a) to (c) of the Penal Code and section 82 of Ordinance No. 159 of 1964, which prohibited the right to strike by
public employees under threat of imprisonment.

The Committee had noted that, in the Government’s opinion, the abovementioned provisions are in conformity with the
Convention, as they do not prohibit public employees from striking. According to the Government, section 374(a) of the Penal
Code refers to imprisonment or fine of a public official in the case when he or she, while performing his or her duties, acts with
the aim to cause stagnation or to permit the continuation of stagnation, neglects or refuses to perform labour corresponding to his
or her inherent duties as a public official. The Government further indicated that section 82(2) of Ordinance No. 159, which states
that punishment may be exacted on public employees who neglect or refuse to perform labour as any good public official is
expected to perform is aimed at an individual’s refusal to perform his or her duties, and not at collective or individual strikes. The
Government further indicated that the Penal Code will not be affected by a revision of the labour legislation as the Penal Code
falls under the competency of the Ministry of Justice. However, the Code is currently under evaluation by a special committee
established in March 2003. It is estimated that its work will be completed in approximately two years. After the evaluation period,
the work on the suggested amendments will commence.
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The Committee recalls that, in its 1992 report, the Government acknowledged that strikes by public employees, including
teachers in the public sector, were forbidden by law (section 347(a) to (c) of the Penal Code and section 82 of Ordinance No. 159
of 1964), although in practice public employees had resorted to strikes on several occasions and that the local courts had
considered such strikes to be legal on condition that they were justified. The Committee recalls that the principle whereby the
right to strike may be limited or prohibited in the public service or in essential services would become meaningless if legislation
defined the public services or essential services too broadly. The Committee considers that the prohibition should be limited to
public servants exercising authority in the name of the State or to services the interruption of which would endanger the life,
personal safety or health of the whole or part of the population. Noting that the Penal Code is currently under evaluation, the
Committee hopes that the Code, as well as section 82 of Ordinance No. 159, will be reviewed in accordance with the
Committee’s comments and asks the Government to indicate any progress in this respect. The Committee reminds the
Government that it may avail itself of the technical assistance of the Office if it so wishes.

[The Committee hopes that the Government will make every effort to take the necessary action in the very near

future.]

Nicaragua

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes that the Government’s report has not been received.

The Committee also notes the comments made by the International Trade Union Confederation (ITUC) on
29 August 2008 on the application of the Convention. The Committee requests the Government to send its observations
on the previous comments made by the International Confederation of Free Trade Unions (ICFTU, now ITUC) in
2005 and 2006, concerning the prosecution of seven trade union leaders, impediments to the registration of the
executive board of a trade union and a strike in the education sector that was declared unlawful by the administrative
authority.

Article 3 of the Convention. The Committee recalls that in its previous observations it asked the Government to
amend sections 389 and 390 of the Labour Code which provide for compulsory arbitration of a dispute where 30 days
have elapsed since the calling of a strike. The Committee once again points out that, if a dispute is referred to compulsory
arbitration after 30 days, the arbitration award should be binding only if all the parties agree to it, or where the strike has
been called in an essential service in the strict sense of the term or during an acute national crisis. The Committee requests
the Government to provide information in its next report on the measures taken or envisaged to amend these sections
as outlined above.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes that it has not received the Government’s report.

The Committee also notes the comments made by the International Trade Union Confederation (ITUC), dated 29
August 2008, on the application of the Convention. In this regard, the Committee requests the Government to send its
observations on the comments concerning the imposition of compulsory arbitration and anti-union dismissals in export
processing zones and several companies.

Article 2 of the Convention. Protection against acts of interference. The Committee recalls that, in its previous
observation, it noted that the fines envisaged in the legislation (from 2,000 to 10,000 cordobas, with 2,000 cordobas being
equivalent to US$147) cannot be considered as dissuasive nor as adequate protection against acts of interference by
employers or their organizations in trade union affairs and emphasized the need for the legislation to provide for sanctions
that are sufficiently effective and dissuasive against such acts. The Committee reiterates once again the need for the
legislation to provide for sanctions that are sufficiently effective and dissuasive against acts of interference by
employers or their organizations in trade union affairs and asks the Government to inform it of any measures adopted
in this respect in its next report.

Article 4. Promotion of collective bargaining. The Committee recalls that, in its previous observations, it took note
of the statistics provided by the Government on the number of collective agreements concluded (and workers covered by
them) in both the public and the private sectors and requested the Government to take measures to encourage the
negotiation of collective agreements in export processing zones and to provide information in its subsequent report on any
measures adopted in this respect. The Committee asks the Government, once again, to take measures to encourage
collective bargaining in export processing zones and to keep it informed of any developments in this regard.

Niger

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

Articles 3 and 10 of the Convention. Provisions on requisitioning. The Committee recalls that, for many years, it
has been asking the Government to amend section 9 of Ordinance No. 96-009 of 21 March 1996 regulating the exercise of
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the right to strike of state officials and officials of territorial communities so as to restrict its scope only to cases in which
work stoppages are likely to provoke an acute national crisis, to public servants exercising authority in the name of the
State, or to essential services in the strict sense of the term. The Government had previously indicated that the revision of
the abovementioned Ordinance was before the National Tripartite Committee responsible for the implementation of the
recommendations produced by the brainstorming meetings to discuss the right to strike and the representativity of
organizations. However, in its 2006 report, the Government indicated that the revision of the Ordinance had been hindered
by the lack of agreement between the social partners and the Government and by problems relating to the representativity
of trade union organizations. The Committee notes with regret that, in its latest report, the Government still does not
provide an account of the measures taken to amend section 9 of Ordinance No. 96-009 despite the Committee’s
repeated requests. The Committee trusts that the Government will not fail to take without delay all the necessary
measures to that end and recalls the possibility of seeking technical assistance from the Office in that regard.

Nigeria
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes that the Government’s report has not been received. The Committee notes the comments
submitted by the International Trade Union Confederation (ITUC) in a communication dated 29 August 2008 concerning
legislative issues already raised by the Committee, as well as comments concerning violations of the right to strike, arrest
and detention of strikers, police repression during demonstrations and the refusal to recognize a trade union. The
Commiittee requests the Government to submit its observations thereon as well as on the 2006 comments by the
International Confederation of Free Trade Unions (ICFTU, now ITUC).

The Committee recalls that in its previous observation, it had noted the Trade Union (Amendment) Act (2005) and
draws the attention of the Government to the following points.

Article 2 of the Convention. Legislatively imposed trade union monopoly. In its previous comments, the Committee
had raised its concern over the legislatively imposed trade union monopoly and in this respect, it requested the
Government to amend section 3(2) of the Trade Union Act, which restricts the possibility of other trade unions from being
registered where a trade union already exists. The Committee noted that there is no such amendment in the language of the
Trade Union (Amendment) Act. The Committee reiterates that under Article 2 of the Convention, workers have the right
to establish and to join organizations of their own choosing without distinction whatsoever (see General Survey of 1994
on freedom of association and collective bargaining, paragraph 45). It therefore urges the Government to amend section
3(2) of the principal Trade Union Act so as to ensure that workers have the right to form and join organizations of
their own choosing even if another organization already exists.

Organizing in export processing zones (EPZs). The Committee had noted the Government’s statement that the
Federal Ministry of Labour and Productivity is still in discussion with the EPZ authority on the issues of unionization and
entry for inspection in the export processing zones. The Committee notes the ITUC’s comments, according to which
section 13(1) of the Nigeria Export Processing Zones Authority Decree (1992) makes it difficult for workers to form or
join trade unions as it is almost impossible for worker representatives to gain free access to the EPZs. The Committee
therefore once again requests the Government to take the necessary measures in the near future to ensure that EPZ
workers are guaranteed the right to form and join organizations of their own choosing, as provided by the Convention,
and to transmit a copy of any new laws adopted in this respect. It further requests the Government to indicate the
measures taken or envisaged to ensure that representatives of workers’ organizations have reasonable access to EPZs
in order to appraise the workers in the zones of the potential advantages of unionization.

Organizing in various government departments and services. In its previous comments, the Committee requested
the Government to amend section 11 of the Trade Union Act, which denied the right to organize to employees in the
Customs and Excise Department, the Immigration Department, the Prison Services, the Nigerian Security Printing and
Minting Company Limited, the Central Bank of Nigeria, and Nigeria Telecommunications. The Committee notes that this
section was not amended by the Trade Union (Amendment) Act. The Committee had noted that according to the
Government’s statement, the Collective Labour Relations Bill, pending before the lower chamber of Parliament will
address this issue. The Committee recalls that workers, without distinction whatsoever, shall have the right to establish
and to join organizations of their choosing and that the only exceptions authorized by the Convention are members of the
police and armed forces, who should be defined in a restrictive manner and should not include, for example, civilian
workers in the manufacturing establishments of the armed forces. Furthermore, the functions exercised by employees of
customs and excise, immigration, prisons and preventive services should not justify their exclusion from the right to
organize on the basis of Article 9 of the Convention (see General Survey, op. cit., paragraphs 55 and 56). The Committee
therefore requests the Government to take the necessary measures to amend section 11 of the Trade Union Act, which
is still in force, and indicate the progress made towards the adoption of the Collective Labour Relations Bill and send a
copy of the legislation, once it is adopted.

Minimum membership requirement. The Committee had previously expressed its concern over section 3(1) of the
Trade Union Act requiring 50 workers to form a trade union. The Committee considers that even though this minimum

136



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

membership would be permissible for industry trade unions, it could have the effect of hindering the establishment of
enterprise organizations, particularly in small enterprises. In these circumstances, the Committee is therefore bound to
reiterate that this number is too high and requests the Government to take the necessary measures to reduce the
minimum membership requirement, particularly in respect of enterprise trade unions, and thus ensure the right of
workers to form organizations of their own choosing.

Article 3. The right of organizations to organize their administration and activities and to formulate programmes
without interference from the public authorities. Export processing zones (EPZs). The Committee recalls that it had
previously requested the Government to indicate the measures taken or envisaged to ensure that workers in EPZs have the
right to freely organize their administration and activities and to formulate their programmes without interference by the
public authorities, including through the exercise of industrial action. Noting the Government’s indication that the EPZ
authority is not opposed to trade union activities and that the Federal Ministry of Labour and Productivity is still in
discussion on this issue, the Committee reiterates its previous request and expects that the necessary measures will be
taken without delay so as to ensure that workers in EPZs enjoy the rights under the Convention.

Administration of organizations. The Committee recalls that, in its previous comments, it had requested the
Government to amend sections 39 and 40 of the Trade Union Act in order to limit the broad powers of the registrar to
supervise the union accounts at any time and to ensure that such a power was limited to the obligation of submitting
periodic financial reports, or in order to investigate a complaint. The Committee notes that these sections were not
amended under the new legislation and that the Government refers to the Collective Labour Relations Bill. The
Committee trusts that the new legislation to which the Government refers will address this matter.

Right to strike. Compulsory arbitration. The Committee had noted that section 30, as amended by subsection (6)(d)
of the Trade Union (Amendment) Act, continues to rely on the Trade Disputes Act to restrict strike action through the
imposition of a compulsory arbitration procedure leading to a final award. The Committee has already pointed out on
several occasions that such a restriction, which is binding on the parties concerned, constitutes a prohibition which
seriously limits the means available to trade unions to further and defend the interest of their members, as well as their
right to organize their activities and to formulate their programmes. Furthermore, the Committee notes the ITUC’s
comments, according to which section 4(e) of the Nigeria Export Processing Zones Authority Decree (1992) impedes
trade unions from handling the resolution of disputes between employers and employees by granting this responsibility to
the authorities managing these zones. The Committee recalls that arbitration imposed by the authorities at the request of
one party is generally contrary to the principle of the voluntary negotiation of collective agreements, and thus the
autonomy of bargaining partners (see General Survey, op. cit., paragraph 257). The Committee therefore once again
requests the Government to take the necessary measures to amend section 7 of Decree No. 7 of 1976, amending the
Trade Disputes Act in order to limit the possibility of imposing compulsory arbitration to only essential services in the
strict sense of the term, public servants exercising authority in the name of the State or in the case of acute national
crisis. Also, the Committee requests the Government to amend section 4(e) of the Nigeria Export Processing Zones
Authority Decree (1992) in order to guarantee the autonomy of the bargaining partners without giving the right to the
authorities to impose compulsory arbitration.

Majority required to declare a strike. The Committee had noted that section 6 of the Trade Union (Amendment) Act
amends section 30 of the principal Act by inserting subsection (6)(e), which requires the observance of a simple majority
of all registered trade union members for the calling of a strike. The Committee considers that if a member State deems it
appropriate to establish in its legislation provisions which require a vote by workers before a strike can be held, it should
ensure that account is taken only of the votes cast (see General Survey, op. cit., paragraph 170). It therefore requests the
Government to take the necessary measures to amend the new section 30(6)(e) accordingly, so as to bring it into
conformity with the Convention.

Restrictions relating to essential services. The Committee had noted with concern that section 6 of the new Act
relies on the definition of “essential services” provided for in the Trade Disputes Act (1990) to restrict participation in a
strike. Specifically, the Trade Disputes Act defines “essential services” in an overly broad manner so as to include, among
others, services for or in connection with: the Central Bank of Nigeria, the Nigerian Security Printing and Minting
Company Limited, any corporate body licensed to carry out banking business under the Banking Act, the postal service,
sound broadcasting, maintaining ports, harbours, docks or aerodromes, transportation of persons, goods or livestock by
road, rail, sea or river, road cleaning, and refuse collection. The Committee recalls that essential services are only those
the interruption of which would endanger the life, personal safety or health of the whole or part of the population (see
General Survey, op. cit., paragraph 159). It once again requests the Government to take the necessary measures to
amend the Trade Disputes Act’s definition of “essential services”.

The Committee reminds the Government that in order to avoid damages which are irreversible or out of all
proportion to the occupational interests of the parties to the dispute, as well as damages to the third parties, namely the
users or consumers who suffer the economic effects of collective disputes, the authorities could establish a system of
minimum service in services which are of public utility rather than impose an outright ban on strikes, which should be
limited to essential services in the strict sense of the term (see General Survey, op. cit., paragraph 160).

Restrictions relating to the objectives of a strike. The Committee had noted with concern section 30 of the Trade
Union Act as amended by section 6(d) of the new Act, limiting legal strikes to disputes constituting a dispute of rights,
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defined as “a labour dispute arising from the negotiation, application, interpretation or implementation of a contract of
employment or collective agreement under the Act or any other enactment of law governing matters relating to terms and
conditions of employment”, as well as to a dispute arising from a collective and fundamental breach of employment or
collective agreement on the part of the employee, trade union or employer. The Committee considers that the legislation
appears to exclude any possibility of a legitimate strike action to protest against the Government’s social and economic
policy affecting workers’ interests. The Committee recalls that organizations responsible for defending workers’ socio-
economic and occupational interests should, in principle, be able to use strike action to support their position in the search
for solutions to problems posed by major social and economic policy trends which have a direct impact on their members
and on workers in general, in particular as regards employment, social protection, and the standard of living (see General
Survey, op. cit., paragraph 165). Therefore, it requests the Government to take the necessary measures to amend section
6 of the new Act so as to ensure that workers enjoy the full right to strike and, in particular, to ensure that workers’
organizations may have recourse to protest strikes aimed at criticizing the Government’s economic and social policies
without sanctions.

Other restrictions. The Committee had noted that section 42(1)(B) of the Trade Union Act, as amended, requires
that “no trade union or registered federation of trade unions or any member thereof shall in the course of any action
compel any person who is not a member of its union to join and strike or in any manner whatsoever, prevent aircraft from
flying or obstruct public highways, institutions or premises of any kind for the purpose of giving effect to the strike”. The
Committee observes that this section appears to provide for two prohibitions: firstly, with regard to compelling non-union
members to participate in a strike action and, secondly, the prohibition to obstruct public highways, institutions or
premises of any kind for the purpose of giving effect to the strike. The Committee recalls that taking part in picketing and
firmly but peacefully inciting other workers to keep away from their workplace should not be considered unlawful. The
case is different, however, when picketing is accompanied by violence or coercion of non-strikers. As to the second
prohibition, the broad wording of this section could potentially outlaw any gathering or strike picket. The Committee
recalls that the conditions that have to be fulfilled under the law in order to render a strike lawful should be reasonable
and, in any event, not such as to place substantial limitation on the means of action open to trade union organizations. In
addition, given that aircraft-related services, with the exception of air traffic controllers, are not in themselves considered
to be essential services in the strict sense of the term, a strike of workers in that sector or related services should not be the
subject of an overall ban, as could be implied from the wording of this section. The Committee therefore requests the
Government to take the necessary measures to amend section 42(1)(B) so as to bring it into conformity with the
Convention and the above principles, so as to ensure that any restrictions placed on strike actions aimed at
guaranteeing the maintenance of public order are not such as to render any such action relatively impossible or ban it
for certain workers beyond those in essential services in the strict sense of the term.

Sanctions against strikes. The Committee had noted that section 30 of the Trade Union Act, as amended by section
6(d) of the new Act, makes strikers liable to the possibility of both paying a fine and being imprisoned up to six months,
which might lead to a penalty which is disproportionate to the seriousness of the violation. The Committee recalls that no
penal sanction should be imposed against a worker for having carried out a peaceful strike and therefore measures of
imprisonment should not be imposed on any account. Such sanctions could be envisaged only where during a strike,
violence against persons or property or other serious infringements of rights have been committed, and can be imposed
pursuant to legislation punishing such acts. Nevertheless, even in the absence of violence, if the strike modalities had the
effect of making the strike illegitimate, proportionate disciplinary sanctions may be imposed against strikers. The
Committee therefore requests the Government to take the necessary measures in order to amend its legislation so as to
bring it into conformity with the principle above.

Article 4. Dissolution by administrative authority. In its previous comments, the Committee had requested the
Government to amend section 7(9) of the Trade Union Act by repealing the broad authority of the Minister to cancel the
registration of workers’ and employers’ organizations, as the possibility of administrative dissolution under this provision
involved a serious risk of interference by the public authority in the very existence of organizations. The Committee had
noted the Government’s statement that this matter will be addressed in the Collective Labour Relations Bill. Noting that
section 7(9) of the principal Act is still in force, the Committee requests the Government to take the necessary measures
to amend it and to provide a copy of the new legislative Act once it is adopted.

Articles 5 and 6. The right of organizations to establish federations and confederations and to affiliate with
international organizations and the application of the provisions of Articles 2, 3 and 4 to federations and confederations
of employers’ and workers’ organizations. The Committee had noted that section 8(a)(1)(b) and (g) of the new Act
requires federations to consist of 12 or more trade unions in order to be registered. In this respect, the Committee requests
the Government to provide information on the practical application of this requirement and, in particular, the level at
which federations are established.

The Committee expresses the firm hope that appropriate measures will be taken in the very near future to make
necessary amendments to the laws referred to above in order to bring them into full conformity with the Convention. It
requests the Government to indicate the measures taken or envisaged in this respect.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee notes that the Government’s report has not been received. The Committee notes the comments
submitted by the International Trade Union Confederation (ITUC) in a communication dated 29 August 2008, concerning
refusals to negotiate with trade unions, acts of interference by employers, anti-union practices against workers’
representatives, including dismissals. The Committee requests the Government to submit its observations thereon and to
reply to the matters raised by the Committee’s previous comment which it repeats as follows.

Trade Union (Amendment) Act. In its previous observations, the Committee had commented upon on a section of
Decree No. 1 of 1999 which conditioned the provision of check-off facilities upon the insertion of “no strike” and “no
lock-out” clauses in relevant collective bargaining agreements. The Committee notes with satisfaction that this provision
has been abrogated by the Trade Union (Amendment) Act of 2005. The Committee notes with interest that this new
legislation provides that a “membership of a trade union by employees shall be voluntary and no employee shall be forced
to join any trade union or be victimized for refusing to join or remain a member”.

Bill on collective labour relations. The Committee notes the Government’s statement, according to which the
National Assembly has not yet passed the bill on collective labour relations. The Committee recalls that ILO technical
assistance has been provided to the authorities and hopes that the future legislation will be in full conformity with the
requirements of the Convention. The Committee requests the Government to send the new law once adopted.

Comments made by the Organization of African Trade Union Unity (OATUU) and the International Confederation
of Free Trade Unions (ICFTU) on the application of the Convention. The Committee notes the comments made by the
OATUU in a communication dated 20 August 2004, as well as the ICFTU in communications dated 31 August 2005 and
10 August 2006. The comments concern in particular the fact that: (1) certain categories of worker are denied the right to
organize (such as employees of the Customs and Excise Department, the Immigration Department, the Nigerian Security
Printing and Mining Company Limited, the Prison Service and the Central Bank of Nigeria) and therefore are deprived of
the right to collective bargaining; (2) only unskilled workers are protected by the Labour Act against anti-union
discrimination by their employer; (3) every agreement on wages must be registered with the Ministry of Labour, which
decides whether the agreement becomes binding according to the Wages Board and Industrial Council Acts according to
the Trade Dispute Act (it is an offence for an employer to grant a general or percentage increase in wages without the
approval of the Minister); (4) article 4(e) of the 1992 Decree on Export Processing Zones states that “employer—
employee” disputes are not matters to be handled by trade unions but rather by the authorities managing these zones; and
(5) article 3(1) of the same Decree makes it very difficult for workers to form or join trade unions as it is almost
impossible for worker representatives to gain free access to the export processing zones (EPZs). The Committee requests
the Government to send its reply on these comments.

Concerning the abovementioned point (1), the Committee observes that the Committee on Freedom of Association
has underlined that the functions exercised by employees of customs and excise, immigration, prisons and preventive
services should not justify their exclusion from the right to organize on the basis of Article 9 of Convention No. 87 (see
343rd Report of the Committee on Freedom of Association, paragraph 1027). The Committee requests the Government to
amend section 11 of the Trade Union Act (1973) so that these categories of workers are granted the right to organize
and to bargain collectively, as well as for all public employees not engaged in the administration of the State.

Norway

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1949)

Articles 3 and 10 of the Convention. The Committee recalls that over the years, it has referred to the need to limit
the possibility of imposing compulsory arbitration to the essential services in the strict sense of the term or to public
servants exercising authority in the name of the State.

The Committee takes note of the Government’s observations that governmental intervention in strikes can only take
place if the Norwegian Parliament (Stortinget) adopts a law and that this does not happen with regard to any collective
labour dispute at the discretion of the public authorities, but rather after a careful evaluation of the impact of a strike on
the life, health or personal safety of the population. The health surveillance authorities monitor the situation closely and
only when it is reported from them that life and health is endangered, is a proposal of compulsory arbitration is put before
Parliament. An exception from this has been the oil conflict which would cause a full stop in all Norwegian oil production
which would have a devastating impact on volatile and already extremely high oil prices. As for the strike in the elevator
service which ended through compulsory arbitration in 2006, the Government indicates that it had lasted for nearly six
months and had given rise to safety concerns due to the lack of repairs and maintenance. The Government adds that in
2006, acts imposing compulsory arbitration have been adopted in conflicts in the insurance and financial services sector
(Acts Nos 10 and 18 of 16 June 2006). Another intervention took place in the public sector involving the police, Food
Safety Authority and Institute of Public Health. With regard to the issue of minimum services, the Government indicates
that responsibility for minimum services agreements first of all rests with the conflicting parties which are responsible for

139

-~ O
c C
o ®©
= -
© D
=
o <
(7]
< 2
44— (O
o o
(3
g2
-cd—l
wo
(]
D =
r ©
""o

0
c
o

=

=
D
S

8
S

=
[}
S

°
c




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

the consequences of the industrial action. According to many basic agreements, industrial parties before a conflict breaks
out enter into the agreements which are necessary to see to it that the conflict is handled and develops in a secure manner.
The Government considers it to be the responsibility of the parties to handle these matters and this is done in most cases.

The Committee takes note of the conclusions and recommendations reached by the Committee on Freedom of
Association in Case No. 2545 concerning the imposition of compulsory arbitration in 2006 in the insurance and financial
services sectors which are not essential in the strict sense of the term (349th Report, paragraphs 1111-1156). It notes that
the Committee on Freedom of Association requested the Government to avoid, in the future, enacting legislation which
has the effect of bringing to an end all industrial action in a dispute, especially where it relates to a sector that cannot be
considered essential in the strict sense of the term and take into account the possibility of a negotiated minimum service.

The Committee invites the Government once again to ensure that compulsory arbitration through legislative
intervention is imposed only in cases where the life, personal safety or health of the whole or part of the population is
threatened or where the strike concerns public servants exercising authority in the name of the State, and requests the
Government to continue to provide information on any decisions by Parliament imposing compulsory arbitration.

Pakistan

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1923)

The Committee once again notes with regret that the Government’s report has not been received.

The Committee notes the comments submitted by the Pakistan Workers Federation (PWF) in a communication dated
21 September 2008, in which it reiterates the information contained in its 2007 communication to the effect that
agricultural workers are excluded from the application of the provisions of the Industrial Relations Ordinance (IRO) 2002
and that they have no right to freedom of association.

In its last observation, the Committee had observed that small agricultural holdings which do not run an
establishment or farmers working on their own or with their family appeared to be excluded from the IRO 2002 and
therefore from the provisions on freedom of association. The Committee notes that the Industrial Relations Act, amending
the IRO 2002, was adopted in November 2008 and that it will be an interim law, which will lapse on 30 April 2010.
During this period, a tripartite conference will be held to draft a new legislation in consultation with all stakeholders.

Furthermore, with reference to its comments under Convention No. 98, the Committee notes the Government’s
statement at the Conference Committee in 2006 that the Ministry of Food and Agriculture and provincial governments had
been advised to help streamline the work and activities of rural workers’ organizations in keeping with the Government’s
obligations under the Convention and that the Constitution of Pakistan provided clear guarantees to form or join
“associations” to all Pakistani citizens, including rural workers. The Committee also notes from the Government’s 2006
report on the application of Convention No. 98 that while no trade union of agriculture was registered, there were
numerous agricultural workers’ associations in place in the country to safeguard their interests.

The Committee requests the Government to indicate whether these associations enjoy collective bargaining rights
under the Pakistani legislation. The Committee expresses the hope that the new legislation will ensure specifically that
those engaged in agriculture, that appear to be excluded from the provisions on freedom of association of the IRO
2002, enjoy the same rights of association and combination as industrial workers. It also requests information on the
number of trade unions and associations of agricultural workers.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

The Committee notes that the Government’s report has not been received.

The Committee notes the comments made by the International Trade Union Confederation (ITUC) and the Pakistan
Workers’ Federation (PWF) in communications dated 29 August and 21 September 2008, respectively. The comments of
both unions concern legislative issues as well as the application of the Convention in practice raised in the previous
observation of the Committee. The ITUC further alleges arrest of a number of trade union leaders. The Committee recalls
that the right of workers’ and employers’ organizations can only be exercised in a climate that is free from violence,
pressure or threats of any kind against leaders and members of these organizations and it is for the governments to ensure
that this principle is respected. The Committee requests that the Government provide its observations thereon, as well as
on the 2005 and 2006 comments of the International Confederation of Free Trade Unions (ICFTU), alleging massive
arrests and measures of retaliation against strikers, denial of registration of a union, limitation to the right of
demonstration, harassment of women trade union leaders, suspension of a trade union and the possible use of section
144 of the Code of Criminal Proceedings against a trade union gathering and the 2005 comments of the All Pakistan
Federation of Trade Unions (APFTU). The Committee notes the conclusions and recommendations of the Committee on
Freedom of Association in Cases Nos 2229 (see 349th Report) and 2399 (see 344th and 350th Reports), dealing with the
same issues.
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The Committee recalls that its previous observations concerned the need to amend the Industrial Relations

Ordinance (IRO) 2002. The Committee notes that the Industrial Relations Act, amending the IRO 2002, was adopted in
November 2008 and that it will be an interim law, which will lapse on 30 April 2010. During this period, a tripartite
conference will be held to draft a new legislation in consultation with all stakeholders. The Committee expresses the hope
that the new legislation will take into account its previous comments with regard to the IRO 2002.

In particular, the Committee trusts that the new legislation will guarantee the right to form and join

organizations to defend their own social and occupational interests to the following categories of workers:

managerial and supervisory staff;

workers who were excluded by virtue of section 1(4) of the IRO 2002, namely workers employed in the following
establishments or industries: installations or services exclusively connected with the armed forces of Pakistan
including the Ministry of Defence lines of the railways; Pakistan Security Printing Corporation or the Security
Papers Limited or Pakistan Mint; administration of the State other than those employed as workmen by the railways,
post, telegraph and telephone departments; establishments or institutions maintained for the treatment or care of sick,
infirm, destitute and mentally unfit persons excluding those run on a commercial basis; institutions established for
payment of employees’ old-age pensions or for workers’ welfare; and members of the watch and ward, security or
fire service staff of an oil refinery or of an establishment engaged in the production, transmission or distribution of
natural gas or liquefied petroleum products or of a seaport or an airport;

workers of charitable organizations;

workers at the Karachi Electric Supply Company (KESC);

workers at Pakistan International Airlines (PIA) (Chief Executive’s Order No. 6);

agricultural workers; and

export processing zone (EPZ) workers.

The Committee further trusts that, under the new legislation, the following restrictions on the right to strike will

be lifted:

the possibility to impose compulsory arbitration at the request of one party to end a strike action (reference is made
to sections 31(2) and 37(1) of the IRO 2002). In this respect, the Committee recalls that a provision, which permits
either party unilaterally to request the intervention of the public authorities for the settlement of a dispute through
compulsory arbitration leading to a final award, effectively undermines the right to strike by making it possible to
prohibit virtually all strikes or to end them quickly. Such a system seriously limits the means available to trade
unions to further and defend the interests of their members as well as their right to organize their activities and to
formulate their programmes and is not compatible with Article 3 of the Convention (see General Survey of 1994 on
freedom of association and collective bargaining, paragraph 153);

the right of the federal or provincial Government to prohibit a strike which had lasted for more than 15 days at any
time before the expiry of 30 days, “if it was satisfied that the continuance of such strike was causing serious hardship
to the community or was prejudicial to the national interests” and to prohibit the strike if it considered that it “was
detrimental to the interests of the community at large”. In this respect, the Committee recalls that prohibitions or
restrictions of the right to strike should be limited to essential services in the strict sense of the term, or to situations
of an acute national crisis. The Committee had previously considered that the wording above, as previously provided
for in section 31 of the IRO 2002, was too broad and vague to be limited to such cases;

sanctions previously imposed by section 39(7) for contravening a labour court’s order to call off a strike (dismissal
of the striking workers; cancellation of the registration of a trade union; debarring of trade union officers from
holding office in that or any other trade union for the unexpired term of their offices and for the term immediately
following). In this respect, the Committee recalls that sanctions for strike action should be possible only where the
prohibitions in question are in conformity with the principles of freedom of association. Even in such cases,
existence of heavy and disproportionate sanctions for strike action may create more problems than they resolve.
Since the application of disproportionate sanctions does not favour the development of harmonious and stable
industrial relations, the sanctions should not be disproportionate to the seriousness of the violation (see General
Survey, op. cit., paragraphs 177 and 178). More specifically, the Committee considers that the cancellation of trade
union registration, in view of the serious and far-reaching consequences which dissolution of a union involves for
the representation of workers’ interests, would be disproportionate even if the prohibitions in question were in
conformity with the principles of freedom of association.

The Committee requests the Government to provide a copy of the new legislation once it is adopted.
The Committee recalls that, in its previous observation, it had noted that under section 32 of the IRO 2002, the

federal or provincial Government could prohibit a strike related to an industrial dispute in respect of any public utility
services, at any time before or after its commencement, and refer the dispute to a board of arbitrators for compulsory
arbitration and that a strike carried out in contravention of an order made under this section was deemed illegal. The
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Committee had also noted that Schedule I setting out the list of public utility services included services which could not be
considered essential in the strict sense of the term — oil production, postal services, railways, airways and ports. The
Schedule also mentioned watch and ward staff and security services maintained in any establishment. Furthermore, for a
number of years, the Committee had been requesting the Government to amend the Essential Services Act, which included
services beyond those which can be considered essential in the strict sense of the term. Considering that essential services
are only those the interruption of which would endanger the life, personal safety or health of the whole or part of the
population, the Committee once again requests the Government to amend the Essential Services Act so as to ensure
that workers employed in oil production, postal services, railways, airways and ports may have recourse to strike action
and so that compulsory arbitration may only be applied in these cases at the request of both parties. The Committee
recalls that, rather than imposing a prohibition on strikes, in order to avoid damages which are irreversible or out of
proportion to the occupational interests of the parties to the dispute, as well as damages to third parties, the authorities
could establish a system of negotiated minimum service of public utilities. Considering the heavy penal sanctions linked
to violation of the Essential Services Act, the Committee further asks the Government to amend this Act so as to ensure
that its scope is limited to essential services in the strict sense of the term. The Committee also requests that the
Government specify the categories of workers employed in the “watch and ward staff and security services maintained
in any establishment”.

In its previous comments, the Committee had noted the Government’s indication that measures to review and
ultimately reform section 27-B of the Banking Companies Ordinance of 1962 — which restricted the possibility of
becoming an officer of a bank union only to employees of the bank in question, under penalty of up to three years’
imprisonment — were under way. The Committee once again requests the Government to indicate the progress made in
repealing these restrictions, either by exempting from the occupational requirement a reasonable proportion of the
officers of an organization, or by admitting, as candidates, persons who have been previously employed in the banking
company.

The Committee is addressing a direct request on other points directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 29 August 2008, which concern matters raised in the Committee’s previous observation and contain
allegations of violations of collective bargaining rights, weak labour law enforcement by the Government, and cases of
anti-union discrimination and interference. The Committee requests the Government to provide its observations thereon,
as well as on the comments sent by the International Confederation of Free Trade Unions (ICFTU, now ITUC) on
12 July 2006, also referring to examples of violations of the Convention in law and in practice.

The Committee notes the conclusions and recommendations of the Committee on Freedom of Association in Cases
Nos 2229 (see 349th Report) and 2399 (see 344th and 350th Reports), dealing with similar issues.

The Committee recalls that the Conference Committee on the Application of Standards, after noting the long-
standing nature and the seriousness of the discrepancies between the Convention and national law, had requested the
Government, in June 2006, to send a detailed report containing full information on all issues raised, as well as draft texts
concerning the application of the Convention. The Committee notes with regret that the Government’s report has not been
received.

The Committee recalls that it had previously noted the discussion in the Conference Committee, which took place in
June 2006, in which the Government’s representative stated that the Government was working towards resolving these
outstanding problems in the near future, in cooperation with workers’ and employers’ organizations.

The Committee recalls that its previous observations concerned the need to amend the Industrial Relations
Ordinance (IRO) 2002. The Committee notes that the Industrial Relations Act, amending the IRO 2002, was adopted in
November 2008 and that it will be an interim law, which will lapse on 30 April 2010. During this period, a tripartite
conference will be held to draft new legislation in consultation with all stakeholders. The Committee expresses the hope
that the new legislation will take into account its previous comments with regard to the IRO 2002.

Scope of application of the Convention. (a) Denial of the rights guaranteed by the Convention in export processing
zones (EPZs). The Committee had previously noted the Government’s indication that EPZ Employment Relations Rules
had been prepared in response to the concerns raised regarding the denial of labour rights in this sector and that these draft
rules had been sent to the Ministry of Law, Justice and Human Rights for review and would be provided to the Committee
once the process was completed. Hoping that, in the very near future, the new rules will provide EPZ workers with all
the rights and guarantees enshrined in the Convention, the Committee once again requests the Government to send a
copy of these rules as soon as they are adopted.

(b) Denial of the rights guaranteed by the Convention to other categories of worker. The Committee expresses the
hope that the new legislation will guarantee the right to organize of the following categories of worker employed in the
following establishments or industries:
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- Workers employed in installations or services exclusively connected with the armed forces of Pakistan, including
the Ministry of Defence railway lines; the manufacturing establishment of the armed forces; the Pakistan
Security Printing Corporation or the Security Papers Limited or Pakistan Mint; establishments or institutions
maintained for the treatment or care of sick, infirm, destitute and mentally unfit persons excluding those run on a
commercial basis; institutions established for payment of employees’ old-age pensions or for workers’ welfare;
members of the watch and ward, security or fire service staff of an oil refinery or of an establishment engaged in
the production, transmission or distribution of natural gas or liquefied petroleum products or of a seaport or an
airport, persons who are employed mainly in a managerial or administrative capacity, as well as workers of
charitable organizations;

— workers in Pakistan International Airlines (PIAC);
—  workers in the agricultural sector;
—  workers employed in the Karachi Electric Supply Company (KESC).

The Committee had previously noted the Government’s indication that after promulgation of the IRO 2002, the
KESC workers were entitled to the right of association. However, following an application filed by the Trade Union of the
KESC, the National Industrial Relations Commission (NIRC) had issued an order to the effect that the IRO was not
applicable to the KESC. The Trade Union of the KESC had appealed to the bench of the NIRC and, according to the
Government, the ban on KESC trade union activities had been lifted. The NIRC had further considered a dispute regarding
registration of a labour union in the KESC and had ordered that a referendum be held to prepare for the determination of a
collective bargaining agent. Following the referendum, labour unions should have been fully restored in the KESC. The
Commiittee requests the Government to take all necessary measures to ensure that the KESC workers and the trade
union existing in the enterprise enjoy the rights afforded by the Convention in practice and once again requests the
Government to indicate the situation including the decision taken by the NIRC on the registration of a labour union
and on the determination of a collective bargaining agent.

Article 1 of the Convention. (a) Sanctions for trade union activities. The Committee had previously noted the
Government’s statement that measures to review and ultimately reform section 27-B of the Banking Companies
Ordinance of 1962 — according to which imprisonment and/or fines were imposed in cases which include the use of bank
resources (such as telephones) or of carrying on trade union activities during office hours, pressure tactics, etc. — were
under way. The Committee expresses the firm hope that the Government will repeal these restrictions in the near future
and requests the Government to indicate any developments in this respect.

(b) Lack of sufficient legislative protection for workers dismissed for their trade union membership or activities.
The Committee had previously noted the All Pakistan Federation of Trade Unions’ (APFTU) statement, according to
which the newly-imposed section 2-A of the Service Tribunals Act had debarred workers engaged in autonomous bodies
and corporations such as the Pakistan Water and Power Development Authority (WAPDA), railway, telecommunication,
gas, banks, the Pakistan Agricultural Storage and Supply Corporation (PASSCO), etc., from seeking redress for their
grievances from the labour courts, labour appellate tribunals and the NIRC in the case of unfair labour practices
committed by the employer. In this respect, the Committee had noted the Government’s statement at the Conference
Committee in June 2006 that measures to review and ultimately reform section 2-A of the Services Tribunal Act were
under way. The Committee once again requests the Government to indicate the measures taken to reform section 2-A of
the Services Tribunal Act and to ensure that appropriate means of redress are available to the workers concerned.

Article 2. Protection against acts of interference. The Committee had previously noted the Government’s
indication that workers and employers enjoy adequate protection against any act of interference by each other or each
other’s agents or members in their establishment. According to the Government, this principle had been applied by means
of legislation under which the field formation of the Directorate of Labour Welfare and the Minimum Wages Board had
been established, and the workers authorized to form a trade union and determine a collective bargaining agent for
executing agreements between the employers and the workers. The Committee once again requests the Government to
state in its next report the specific provisions of the legislation which prohibit and penalize acts of interference by
organizations of workers and employers (or their agents) in each other’s affairs.

Article 4. Collective bargaining. With reference to the new Industrial Relations legislation to be adopted, the
Commiittee expects that it will be in full conformity with Article 4 of the Convention and in particular that it will ensure
that:

—  if there is no union representing the required percentage to be designated as a collective bargaining agent,
collective bargaining rights are not denied to the existing unions, at least on behalf of their own members;

—  the three-year time span, within which no application for determination of the collective bargaining agent at the
same establishment may be made once a registered trade union has been certified as the collective bargaining
agent, is reduced to a more reasonable period or that the challenge of the most representative organization could
take place in advance of the expiration of the applicable collective agreement;

—  the choice of collective bargaining unit may only be made by the partners themselves, since they are in the best
position to decide the most appropriate bargaining level.
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The Committee requests the Government to provide a copy of the new legislation once it has been adopted.

Panama

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1958)

The Committee notes that the Government’s report has not been received.

The Committee takes note of the comments of 29 August 2008 by the International Trade Union Confederation
(ITUC) on the application of the Convention. The Committee notes that the ITUC alleges very serious acts of violence
against officials of the Construction and Allied Workers’ Union (SUNTRAC) and the arrest of one official of the same
union. The Committee requests the Government to send its observations on this matter. The Committee further notes the
comments of the National Federation of Public Employees and Public Service Enterprise Workers (FENASEP), on issues
raised by the Committee.

The Committee recalls that its comments refer to the following matters which raised problems of compliance with
the Convention:

Article 2 of the Convention. Right of workers and employers without distinction whatsoever to establish and join
organizations.

—  Sections 174 and 178, last paragraph, of Act No. 9 (“establishing and regulating administrative careers”) of 1994,
which laid down respectively that there shall not be more than one association in an institution and that associations
may have provincial or regional branches, but not more than one branch per province. The Committee observes that
Act No. 24 of 2 July 2007 amending and supplementing Act No. 9 on Administrative Careers has not abolished the
trade union monopoly imposed by the latter. FENASEP is of the view that these provisions should not be amended
because to allow more than one single association or branch would fragment the trade union movement. The
Committee points out that although it may be in the workers’ interest to avoid a proliferation of trade unions, the
unity of the trade union movement should not be imposed by the State through legislative measures, because
intervention of this kind is contrary to the principle laid down in Articles 2 and 11 of the Convention. The
Committee requests the Government to take the necessary steps to amend the legislation to this effect.

—  Section 41 of Act No. 44 of 1995 (amending section 344 of the Labour Code) which requires too large a
membership (ten) for the establishment of an employers’ organization and an even larger membership (40) for the
establishment of a workers’ organization at the enterprise level; and the requirement of a large number (50) of public
servants to establish an organization of public servants under the Act on Administrative Careers. The Committee
observes that Act No. 24 of 2 July 2007 amends Act No. 9 on Administrative Careers and provides (section 9) that in
an institution where no association exists, 40 public servants are needed in order to constitute an organization of
public servants. This number is acceptable to FENASEP. The Committee recalls in this connection that a minimum
membership of 40 workers to establish a union would be permissible in the case of industrial unions, but the
minimum should be lower in the case of an enterprise union or a base-level union in an establishment so as not to
obstruct the creation of such organizations. The Committee also reiterates that a membership of ten for the
establishment of an employers’ organization is too large and may be an obstacle to the creation of such
organizations. The Committee requests the Government to take the necessary steps to amend the legislation
accordingly.

—  Denial to public servants of the right to establish unions. The Government indicated previously that the
interpretation by the National Council of Organized Workers (CONATO) was inconsistent with reality; the right of
association of public servants is established in Act No. 9 of 20 June 1994 and in practice, FENASEP operates in the
same way as any other private sector organization and participates in CONATO and the International Labour
Conference. The Committee notes that in its comments, FENASEP states under the Act of Administrative Careers,
that non-career public servants, public servants in appointive posts governed by the Constitution, public servants in
elective posts and those in service may not organize. The Committee requests the Government to send its comments
on this point.

Article 3. Right of organizations to elect their representatives in full freedom. Article 64 of the Constitution
stipulates that the members of the executive body of a trade union must be of Panamanian nationality. As the Committee
has already pointed out, provisions on nationality which are too strict could deprive some workers of the right to elect
their representatives in full freedom, for example migrant workers in sectors in which they account for a significant share
of the membership. In the Committee’s view, the national legislation should allow foreign workers to take up trade union
office at least after a reasonable period of residence in the host country (see General Survey of 1994 on freedom of
association and collective bargaining, paragraph 118). The Committee accordingly asks the Government to take the
necessary steps to have the legislation amended so as to ensure compliance with the abovementioned principle.

Right of organizations to organize their administration. The Committee observes that section 180A of Act No. 24
of July 2007, amending the Administrative Careers Act No. 9, provides that public servants who are not affiliated to the
association of public servants and enjoy the improvements obtained in conditions of work will have the ordinary and
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extraordinary trade union dues deducted from their salaries and paid to the association during the duration of the
agreement. In this respect, the Committee considers that imposing by legislative means the payment of an ordinary
contribution to the association which obtained improvements in the labour conditions by public servants who are not
members raises problems of conformity with the Convention to the extent that it may influence the right of public servants
to freely choose the association to which they wish to be affiliated. In these conditions, the Committee requests the
Government to modify section 180A of Act No. 24 of July 2007 so as to eliminate the requirement to pay ordinary trade
union dues imposed on public servants who are not affiliated to associations, with the possibility of providing, in turn,
for the payment of a smaller amount than the ordinary trade union contribution for the benefits derived from collective
bargaining.
Right of organizations to organize their activities and formulate their programmes without interference.

—  Denial of the right to strike in export processing zones (Act No. 25). The Committee recalls that the right to strike
may be restricted or banned only in the event of an acute national crisis and in respect of public servants exercising
authority in the name of the State or in services which are essential in the strict sense. In the Committee’s view, to
deny the right to strike in export processing zones is inconsistent with this principle. It therefore asks the
Government to take the necessary steps to ensure that workers’ organizations in these zones may exercise the
right to strike.

—  Denial of the right to strike in enterprises which have been in existence for less than two years pursuant to Act No. 8
of 1981. CONATO previously pointed out that section 12 of the Act provides that no enterprise shall be compelled
to conclude collective agreements during its first two years of operation and that the general legislation allows
strikes only in pursuance of collective bargaining or in other limited cases. The Committee requests the
Government to take the necessary steps to guarantee the right to strike of the workers and their organizations in
these enterprises.

—  Denial of the right to strike of public servants. The Government indicated previously that the Constitution allows
special restrictions in cases determined by law. The Committee recalls that the banning of strikes in the public
service should be restricted to public servants exercising authority in the name of the State (see General Survey, op.
cit., paragraph 158). The Committee asks the Government to take the necessary steps to guarantee the right to
strike for public servants who do not exercise authority in the name of the State.

—  Ban on federations and confederations from calling strikes and on strikes against the Government’s economic and
social policy, and unlawfulness of strikes that are unrelated to an enterprise’s collective agreement. The Committee
points out that federations and confederations should have the right to strike and that organizations responsible for
defending workers’ socio-economic and occupational interests should, in principle, be able to use strike action to
support their position in the search for solutions to problems posed by major social and economic policy trends
which have a direct impact on their members and on workers in general, in particular as regards employment, social
protection and the standard of living (see General Survey, op. cit., paragraph 165). The Committee requests the
Government to take steps to amend the legislation so as to bring it in conformity with these principles and so as
not to restrict the right to strike related to a collective agreement.

—  Authority of the Regional or General Labour Directorate to refer labour disputes to compulsory arbitration in order
to stop a strike in a public service enterprise, including when the service is not essential in the strict sense of the
term, such as transport (sections 452 and 486 of the Labour Code). The Committee requests the Government to take
the necessary steps to amend the legislation to provide that compulsory arbitration is possible in the transport
sector only at the request of both parties.

—  Obligation to provide minimum services with 50 per cent of the staff in establishments which provide “essential
public services” but which go beyond essential services in the strict sense of the term and include transport, and the
penalty of summary dismissal of public servants for failure to comply with the requirement concerning minimum
services in the event of a strike (sections 152.14 and 185 of Act No. 9 of 1994). The Committee requests the
Government to take the necessary steps to amend the legislation to ensure that: (1) the organizations of the
workers concerned may participate in determining minimum services and the number of workers who are to
provide them, and that in the event of disagreement, the matter shall be resolved by an independent body; and (2)
the penalty of summary dismissal is abolished.

—  Legislation interfering with the activities of employers’ and workers’ organizations (sections 452.2, 493.1 and 497 of
the Labour Code) (closure of the enterprise in the event of a strike and compulsory arbitration at the request of one
party). The Committee asks the Government to indicate any amendments envisaged to ensure that compulsory
arbitration is allowed only at the request of both parties to the dispute in the case of public servants exercising
authority in the name of the State or in essential services in the strict sense of the term, and to ensure that in the
event of a strike, the management staff may have access to the enterprise if they so wish.

The Committee notes with regret that the abovementioned discrepancies between Panama’s law and practice and the
Convention have existed for many years and that some of the restrictions mentioned are serious. The Committee recalls
that in its previous observation it took note of the Government’s statement that it intended to harmonize national law and
practice with Conventions Nos 87 and 98, that this would require a tripartite consensus but that there were glaring
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differences in the views of the social partners. The Committee asks the Government to take the necessary steps, in
consultation with the social partners, to bring the legislation into line with the Convention and with the principles of
freedom of association. It requests the Government to report on any measures taken to this end.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes that the Government’s report has not been received. It also notes the comments by the
National Federation of Public Employees and Public Service Enterprise Workers (FENASEP) referring to issues raised by
the Committee, and the comments by the International Trade Union Confederation (ITUC) stating that there are no
collective agreements in the export processing zones and that employers interfere in the establishment of trade unions in
the building sector. The Committee requests the Government to send its comments on these matters.

Articles 1 and 4 of the Convention. The Committee notes with satisfaction that Act No. 24 of 2 July 2007 to amend
the Administrative Careers Act contains provisions to protect public servants against acts of anti-union discrimination, and
establishes the right of associations of public servants to collective bargaining. The Committee notes, however, that
according to FENASEP, the right to collective bargaining has not been regulated. The Committee requests the
Government to provide information in this regard and to indicate whether municipal workers and workers in
decentralized institutions enjoy the right to collective bargaining.

Article 4. In its previous observation, the Committee requested the Government to fulfil the commitments it made to
the technical assistance mission carried out in February 2006 to hold meetings with the social partners in the form of
seminars or workshops with ILO support and to promote actively tripartite dialogue on the following issues which are
pending:

(a) section 12 of Act No. 8 of 1981 provides that no enterprises (other than building enterprises) shall be required to
conclude a collective labour agreement in the first two years of operations, which in practice could involve denial of
the right to collective bargaining;

(b) the need to amend the legislation so that in the case of strikes attributable to the employer, the payment of wages for
strike days is not imposed by the legislation (section 514 of the Labour Code) but is a matter for collective
bargaining between the parties involved,;

(c) the requirement that the number of representatives of the parties in negotiations shall be from two to five (section
427 of the Labour Code).

In its previous comments the Committee took the view that such restrictions were inconsistent with the Convention
and noted that the Government was ready to harmonize national law and practice with the Convention in respect of these
provisions if it had the agreement of the employers’ and workers’ organizations, particularly the National Council of
Organized Workers (CONATO) and the National Council of Private Enterprise of Panama (CONEP). Since CONATO
and CONEP hold different views, on which it commented in its last observation, the Committee requests the
Government to continue to promote tripartite dialogue and to provide information on the activities (seminars and
workshops) carried out and on developments on these issues.

The Committee also asked for a tripartite discussion to be held on collective bargaining in the private sector with
groups of non-unionized workers (section 431 of the Labour Code), a matter on which the views of the Government,
CONATO and CONEP differed. The Committee reminds the Government that collective bargaining with groups of
non-unionized workers should be possible only in the absence of a union, and asks the Government to examine this
matter in the context of the abovementioned tripartite dialogue so as to ensure that there is no collective bargaining
with groups of workers when there is a trade union in the bargaining unit.

Lastly, the Committee took note of restrictions on collective bargaining in the maritime sector pursuant to section 75
of Legislative Decree No. 8 of 1998, which establishes the conclusion of collective agreements as an option, which in
practice leads to the denial of workers’ claims by employers and about which an application had been lodged for this
legislation to be found unconstitutional. The Committee also noted the Government’s statement that a draft of a new
Maritime Code was to be submitted to the Legislative Assembly. The Committee asks the Government to report on this
matter.

Papua New Guinea

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which read as follows:

The Committee took note that the third draft Industrial Relations Bill, which was last revised on 14 August 2006 following
widespread consultations with the social partners, has entered its third phase, and incorporates some technical inputs provided by
the ILO. The said Bill replaces the draft Industrial Relations Act of 2003 as part of an ongoing effort, commenced in 2003, to
review and consolidate the labour legislation. To this end, section 257 of the current Bill repeals the Industrial Organizations Act,

146



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

the Industrial Relations Act, the Industrial Relations (Amendment) Act of 1992, the Industrial Relations (Amendment) Act of
1998, the Public Service Conciliation and Arbitration Act, and the Teaching Service Conciliation and Arbitration Act.

Power of the minister to assess collective agreements on grounds of public interest. Previously, the Committee had
requested the Government to amend section 32 of the draft Industrial Relations Act of 2003, which confers a broad power on the
Minister of Labour to assess collective agreements on grounds of public interest — a principle that also applied to the public
sector. The draft legislation had stated that “The minister may, on behalf of the State, appeal as of right against the making of an
award or order (including an award or order made by consent) or the certification of an agreement, on the ground that the making
of the award or order, or the certification of the agreement, is contrary to public interest”. In this respect, the Committee notes that
this provision has been retained in the most recent draft legislation — as section 32(1) of the third draft Industrial Relations Bill.
Noting the Government’s indication that section 32 of the draft Bill has been highlighted for further review in January 2007,
and that further improvements are needed to ensure the legislation’s compatibility with the Convention, the Committee recalls
once again that such legislative provisions will only be compatible with the Convention if they merely stipulate that approval
of collective agreements may be refused if the collective agreement has a procedural flaw, or does not conform to the
minimum standards laid down by general labour legislation, and requests the Government to take measures to ensure that
section 32(1) of the third draft Industrial Relations Bill is in conformity with this principle. The Committee reiterates its hope
that the technical assistance currently being provided by the ILO would contribute to the resolution of this matter.

Compulsory arbitration. The Committee had previously noted that the previous draft industrial relations legislation
appeared to institute a system of compulsory arbitration when conciliation between the parties failed. The Committee notes in this
regard that sections 151 and 152 of the previous draft Industrial Relations Act — which appeared to grant the commissioner the
authority to commence compulsory arbitration proceedings where the power to initiate conciliation proceedings had not
previously been exercised — have been retained as sections 151 and 152 of the third draft Industrial Relations Bill. In this
connection, the Committee noted with regret the Government’s indication that it has opted to retain the same approach and
system of compulsory arbitration, without significant changes from the previous draft legislation. Nevertheless, the Government
had indicated that the sections concerning dispute settlement in the third draft Industrial Relations Bill would be subject to further
deliberation at the National Tripartite Consultative Council meeting in early 2007, following which amendments would be drafted
by an interim national consultant. In these circumstances, the Committee requests the Government to amend sections 151 and
152 of the third draft Industrial Relations Bill, so as to ensure that compulsory arbitration may only be possible for public
servants engaged in the administration of the State or in the framework of essential services in the strict sense of the term.

The Committee expresses its hope that its comments will be fully taken into account in the finalization of the third draft
Industrial Relations Bill and asks the Government to transmit a copy of the said legislation once it is adopted.
The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Paraguay

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the Government’s report, which is basically confined to mentioning the legislative provisions
relative to the Convention. The Committee also notes the comments made by the International Trade Union Confederation
(ITUC), dated 29 August 2008. The Committee observes with concern that the ITUC refers to serious acts of violence by
the police force against workers from the sugar and steel sectors who participated in demonstrations, as well as the arrest
of trade unionists. The Committee requests the Government to send its observations on this matter, as well as on the
comments made by the International Confederation of Free Trade Unions (ICFTU, now ITUC) in 2005, which
referred, among other things, to numerous acts of violence including assassinations of trade unionists.

The Committee recalls that for many years, it has been making comments on the lack of compliance of various
legislative provisions with the Convention.

Article 2 of the Convention. The requirement of an excessively high number of workers (300) to establish a branch
trade union (section 292 of the Labour Code). The Committee recalls that, although the requirement of a minimum
number of members to be able to establish an organization is not in itself incompatible with the Convention, the minimum
number should be fixed in a reasonable manner so that the establishment of organizations is not hindered (see General
Survey of 1994 on freedom of association and collective bargaining, paragraph 81). In this regard, the Committee
considers that the number of 300 workers to establish a branch trade union is too high and constitutes an obstacle for the
establishment by workers of organizations of their own choosing. The Committee therefore requests the Government to
take the necessary measures to amend the legislation to reduce the requirement of 300 workers to establish a branch
trade union to a reasonable number.

The prohibition for workers to join more than one union even if they have more than one part-time employment
contract, whether at the level of the enterprise, industry, occupation or trade, or institution (section 293(c) of the Labour
Code). The Committee recalls that Article 2 of the Convention establishes the right of workers to join organizations of
their own choosing and that, in this respect, workers who have more than one occupation in different enterprises or sectors
should be able to join the unions that correspond to each of the categories of work that they perform and to be members, at
the same time, if they so wish, of a union at the level of the enterprise and the occupation. The Committee requests the
Government to take the necessary measures to amend the legislation as indicated above.

Article 3 of the Convention. Imposition of excessive requirements to be able to hold office in the executive body of a
trade union: the need to be an employee in the enterprise, industry, occupation or institution, whether active or on leave
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(section 298(a) of the Labour Code), to have reached the age of majority and to be an active member of the union (section
293(d) of the Labour Code). The Committee recalls that provisions which require the members of a trade union to belong
to the respective occupation and that the officers of the organization be chosen from among its members are contrary to
the Convention. Provisions of this type infringe the right of organizations to elect representatives in full freedom by
preventing qualified persons, such as full-time union officers, from carrying out union duties or by depriving unions of the
benefit of the experience of certain officers when they are unable to provide enough qualified persons from among their
own ranks. When national legislation imposes conditions of this kind on all trade union leaders, there is also a real risk of
interference by the employer through the dismissal of trade union officers, which deprives them of their trade union office.
In order to bring such legislation into conformity with the Convention, it would be desirable to make it more flexible,
either by admitting as candidates persons who have previously been employed in the occupation concerned, or by
exempting from the occupational requirement a reasonable proportion of the officers of an organization (see General
Survey, op. cit., paragraph 117). Under these conditions, the Committee requests the Government to take the necessary
measures to amend the legislation (sections 293(d) and 298(a)) in accordance with the principles indicated above.

The requirement that trade unions must comply with all requests for consultations or reports from the labour
authorities (sections 290(f) and 304(c) of the Labour Code). The Committee recalls that problems of compatibility with
the Convention arise when the law gives the administrative authorities powers to examine the books and other documents
of an organization, conduct an investigation and demand information at any time. The Committee considers that such an
obligation should be confined to submitting annual financial reports or in cases of denunciations by union members of
violations of the law or the union’s rules (see General Survey, op. cit., paragraphs 125 and 126). The Committee therefore
requests the Government to amend the legislation in accordance with the principle set out above.

The submission of collective disputes to compulsory arbitration (sections 284-320 of the Code of Labour
Procedure). In its previous observation, the Committee noted that, according to the Government, these provisions were
tacitly repealed by article 97 of the Constitution of the Republic enacted in 1992, which provides that “the State shall
facilitate conciliatory solutions to labour disputes and social dialogue. Arbitration shall be optional.” The Committee
therefore requests the Government, in accordance with the provisions of the Constitution and with a view to avoiding
any possible ambiguity of interpretation, to take the necessary measures to explicitly repeal sections 284-320 of the
Code of Labour Procedure, which provide for compulsory arbitration in collective disputes.

The requirement that, for a strike to be called, its sole purpose must be directly and exclusively linked to the
workers’ occupational interests (sections 358 and 376(a) of the Labour Code). The Committee reminds the Government
that trade union organizations, which are responsible for defending the socio-economic and occupational interests of
workers, should, in principle, be able to use strike action in support of their positions in the search for solutions to
problems posed by major economic and social policy trends which have a direct impact on their members and on workers
in general, in particular as regards employment, social protection and standards of living. The Committee requests the
Government to take the necessary measures to amend sections 358 and 376 in accordance with the principle recalled
above.

Section 362 of the Labour Code which establishes the obligation to ensure a minimum service in the event of a strike
in public services that are essential to the community, without the requirement to consult the employers’ and workers’
organizations concerned. The Committee recalls that workers’ organizations should be able, if they so wish, to participate
in defining minimum services along with employers and the public authorities, and that any disagreement as to the number
and duties of the workers concerned should be settled by an independent body and not unilaterally by the administrative
authorities. Under these conditions, the Committee requests the Government to take the necessary measures to
guarantee explicitly in the legislation the right of workers’ and employers’ organizations to participate in defining
minimum services and, where disagreements arise, as to the number and duties of the workers concerned, they should
be settled by an independent body.

In view of the fact that the Committee has been making these comments for many years, without progress being
achieved in practice, it strongly encourages the Government to take the necessary measures to bring its legislation into
conformity with the Convention without delay. The Committee urges the Government to seek technical assistance from
the Office to that end.

[The Government is asked to supply full particulars to the Conference at its 98th Session and to reply in detail to
the present comments in 2009.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee takes note of the Government’s report which basically limits itself to mentioning the legislative
provisions relating to the Convention.

The Committee also notes the comments from the International Trade Union Confederation (ITUC), dated 29
August 2008 referring to matters already raised by the Committee and also to acts of anti-union discrimination (dismissals
of trade union leaders and members for exercising their union rights) and an act of interference by an enterprise in the
internal affairs of a trade union. The Committee requests the Government to send its observations in this respect. The
Committee also requests the Government once again to send its observations on the comments of the International
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Confederation of Free Trade Unions (ICFTU, now ITUC) of 2005 referring to: (1) acts of anti-union discrimination
against trade union leaders and members and delays in the administration of justice; and (2) the fact that collective
agreements must be submitted to compulsory arbitration, and also the comments of the Trade Union of Maritime Dock
Workers of Asuncion (SEMA) regarding interference by employers in that sector though the creation of trade unions
favourable to the enterprise.

Articles 1 and 2 of the Convention. Protection against acts of discrimination and anti-union interference. The
Committee recalls that for many years it has been commenting on:

—  the absence of legal provisions affording protection to workers who are not trade union leaders against all acts of
anti-union discrimination (article 88 of the Constitution affords protection only against discrimination based on trade
union preferences); and

—  the absence of adequate penalties for non-observance of the provisions relating to the employment stability of trade
unionists and to acts of interference in workers’ and employers’ organizations by each other (the penalties laid down
in the Labour Code for failure to comply with the legal provisions on this point in sections 385, 393 and 395 are not
a sufficient deterrent).

The Committee recalls that in its previous observation it noted that, except in the case of repeated anti-union acts by
the employer, the penalties established are not a sufficient deterrent. The Committee therefore requests the Government
to take the necessary steps to adopt provisions which provide adequate protection through deterrent penalties against
acts of anti-union discrimination and interference and to keep the Committee informed of all further developments.

The Committee also requests the Government once again to provide information on the steps taken to overcome
the problem of delays in the application of justice in relation to acts of anti-union discrimination and interference.

Article 6. Public servants not engaged in the administration of the State. The Committee recalls that in its previous
observation it considered that sections 49 and 124 of the Public Service Act do not afford adequate protection against all
acts of anti-union discrimination within the meaning of Article I of the Convention (which not only covers dismissal but
also transfers and other prejudicial measures) and recalled that the protection afforded to workers and trade union officials
against acts of anti-union discrimination constitutes an essential aspect of freedom of association (see General Survey of
1994 on freedom of association and collective bargaining, paragraphs 202 and 203). The Committee therefore requests
the Government to take the necessary measures to establish in the legislation adequate protection against acts of anti-
union discrimination against public servants, including those who are not trade union leaders, and also sufficiently
dissuasive sanctions for those who commit violations.

Bearing in mind that it has been making these comments for many years without progress being achieved in
practice, the Committee urges the Government to take the necessary measures without delay to bring the legislation
into conformity with the Convention. The Committee strongly encourages the Government to avail itself of technical
assistance firom the Office to this end.

[The Government is requested to report in detail in 2009.]

Peru

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s reply to the comments made by the National Union of Public Employees of
the Armed Forces (SINEP-FFAA) dated 7 April 2006, concerning the refusal to grant it legal personality, in which it
reports that, in a decision of 3 May 2006, the trade union organization was registered automatically.

The Committee also notes the comments made by the General Confederation of Workers of Peru (CGTP), dated 23
January and 16 May 2007, which refer to the following violations of the trade union rights of the Single Union of Public
Education Workers (SUTEP): (1) the declaration of regular basic education as an essential service by means of Act No.
28988 of 19 March 2007, and (2) the creation of the national register of supply teachers to replace teachers on strike by
means of Ministerial Decision No. 0080-2007-ED of 23 February 2007.

With regard to the declaration of regular basic education as an essential service (Act No. 28988), the Committee
observes that, under section 82 of the Industrial Relations Act, the sole purpose of such declaration is to ensure minimum
services in the event of a strike. In this regard, the Committee considers that the declaration of regular basic education as
an essential service for the purposes of imposing a minimum service does not raise problems of conformity with the
Convention.

With regard to the creation of the national register of supply teachers to replace teachers on strike (Ministerial
Decision No. 0080-2007-ED), the Committee recalls that strikers should only be replaced: (a) in the case of a strike in an
essential service in the strict sense of the term in which strikes are prohibited by the legislation, and (b) if the strike results
in an acute national crisis. Under these circumstances, the Committee requests the Government to take the necessary
measures to repeal Ministerial Decision No. 0080-2007-ED on the replacement of teachers on strike.
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The Committee also notes the comments made by: (1) the International Trade Union Confederation (ITUC) dated 29
August 2008, which refer to serious acts of violence against demonstrators and the arrest of trade union leaders for
participating in a strike; (2) the Autonomous Confederation of Peruvian Workers (CATP), sent with the Government’s
report, which refer to the refusal to register the Union of Workers of the Public Ombudsperson, and the hiring of workers
to replace State workers on strike; and (3) the National Coordinating Committee of Ministry of Health Workers, dated 3
October 2008. The Committee requests the Government to provide its comments on this subject.

Furthermore, the Committee notes the various cases currently before the Committee on Freedom of Association
relating to matters being examined by the Committee.

Article 3 of the Convention. Right of workers’ organizations to elect their representatives in full freedom. The
Committee recalls that in its previous observation, it noted a bill approving mechanisms to ensure transparency in the
election of executive boards of trade unions, federations and confederations of public sector workers, which amends
section 5(a) of Act No. 26487 (Basic Act on the National Register of Identity and Civil Status) and section 5 of Act No.
26486 (Basic Act on the National Elections Commission), which contained various provisions which were not in
conformity with the Convention. In this regard, the Committee notes with interest that this bill was shelved permanently
on 13 December 2007.

Right of workers’ organizations to organize their activities and formulate their programmes. The Committee recalls
that for many years, it has been making comments on the following provisions of the Industrial Relations Act:

—  The power of the labour administration to determine minimum services, in the event of disagreement, when a strike
is declared in essential public services (section 82). In this regard, the Committee recalls that since minimum
services restrict one of the essential means of pressure available to workers to defend their economic and social
interests, their organizations should be able, if they so wish, to participate in defining such a service, along with
employers and the public authorities (see General Survey of 1994 on freedom of association and collective
bargaining, paragraph 161) and, in the event of disagreement with regard to the establishment of this minimum
service, the legislation should provide for the disagreement to be settled by an independent body and not by the
labour authority.

—  Section 73(b) which provides that the decision to call a strike has to be adopted in the form expressly set out in the
statutes and must in any event represent the will of the majority of the workers concerned. In this regard, the
Committee recalls that if the legislation provides that a vote is required by workers before a strike can be held, it
should be ensured that account is taken only of the votes cast, and that the required quorum or majority are fixed at a
reasonable level (see General Survey, op. cit., paragraph 170).

The Committee also recalls that in its previous comments, it noted the drafting of the General Labour Bill which
repealed the Industrial Relations Act and therefore the provisions in question, and asked the Government to provide
information on the progress of the abovementioned Bill. In this regard, the Committee notes that the Government points
out in its report that, in September 2006, the Congressional Committee on Labour entrusted to the National Council for
Labour and Employment Promotion (CNTPE) the revision of the General Labour Bill. To that end, the CNTPE appointed
an ad hoc committee whose work was ratified by the plenary meeting of the CNTPE on 27 October 2006 and referred to
the Congressional Labour Committee. The Bill is currently on the agenda of the plenary of the Congress for discussion.
The Committee hopes that the General Labour Act adopted will be in complete conformity with the Convention. The
Committee requests the Government to continue providing information on developments relating to this Bill in its next
report and whether it amends the sections in question.

Article 6. Right of workers’ organizations to establish federations and confederations. The Committee recalls that,
in its previous comments, it asked the Government to take the necessary measures to amend section 19 of Supreme Decree
No. 003-82-PCM to allow federations and confederations of public servants to establish or join organizations of their own
choosing. In this regard, the Committee notes that the Government points out that, under Supreme Decree No. 003-2004-
TR (which created the Register of Trade Union Organizations of Public Servants (ROSSP)) and Directive No. 001-2004-
DNRT (on guidelines for the registration of trade union organizations with the Register of Trade Union Organizations of
Public Servants of the Ministry of Labour and Employment Promotion), federations of State workers who are covered by
different labour regimes (private or public sector) are allowed to join and form confederations. In this regard, the
Committee requests the Government to indicate whether, in accordance with these provisions, federations of State
workers are allowed to join confederations which include organizations of private sector workers.

Furthermore, the Committee addresses a direct request to the Government on other matters.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes the Government’s reply to the comments from the General Confederation of Workers of Peru
(CGTP) dated 23 January and 16 May 2007.

The Committee also notes the comments from the National Coordinating Committee of Subcontracted Workers of
the Ministry of Health dated 3 October 2008. The Committee requests the Government to send its comments in this
respect.
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The Committee also notes the various cases before the Committee on Freedom of Association which refer to the
matters set out below.

Articles 1 and 2 of the Convention. The Committee recalls that it has been referring for a number of years to: (1) the
lack of penalties for acts of interference by employers with regard to trade union organizations; and (2) the slowness of
judicial procedures for dealing with complaints of anti-union discrimination or interference. The Committee notes that the
International Trade Union Confederation (ITUC) refers in its comments to anti-union dismissals in various sectors.

The Committee notes with interest that, according to the Government’s report, section 25 of the Regulations relating
to the General Labour Inspection Act, approved by Supreme Decree No. 019-2006-TR, as amended by Supreme Decree
No. 019-2007-TR, classifies interference by the employer in the freedom of association of the worker or trade union and
anti-union discrimination as serious offences. If these offences are proven during an inspection procedure, the applicable
penalty varies between 5 per cent of 11 tax units (UITs) (1,925 nuevos soles, equivalent to US$630) and 100 per cent of
20 tax units (70,000 nuevos soles, equivalent to US$22,500), depending on the number of workers affected.

The Government adds that the draft General Labour Act prohibits interference (section 332) and anti-union
discrimination (sections 355 and 358). With regard to the need to expedite proceedings, the draft Act also provides that
any worker or trade union organization that considers that its rights with regard to freedom of association have been
violated or are under immediate threat shall have the right of action via summary proceedings (section 353). In the event
of the dismissal of workers who have trade union immunity, the judge may order the suspension of the effects of the
dismissal at the worker’s request; within three days the employer must demonstrate that the dismissal did not take place on
anti-union grounds, and within the following two days, the judge must rule on the matter (section 356). The Committee
requests the Government to indicate whether the penalties laid down in the Regulations relating to the General Labour
Inspection Act will continue to apply once the General Labour Act has been adopted.

Finally, with regard to the question of the level at which collective bargaining should take place in the construction
sector, the Committee observes that the Government has not sent its comments in this respect. The Committee observes
that this matter was dealt with by the Committee on Freedom of Association (Case No. 2375) on the basis of a decision by
the Supreme Court of Justice determining that such collective bargaining should take place at the level of the branch of
activity. The Committee recalls that the level at which bargaining takes place must be the subject of negotiation between
the parties.

Philippines

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1953)

The Committee notes that the Government’s report has not been received. It also notes the lengthy comments
communicated by the International Trade Union Confederation (ITUC) in communications dated 29 August and 1
September 2008, the Kilosang Mayo Uno in a communication dated 15 September 2008, and the Public Services Labor
Independent Confederation (PSLINK) in a communication dated 15 September 2008. The Committee requests the
Government to provide its observations on these comments.

Civil liberties. In its previous comments, the Committee took note of information provided by the ITUC in 2006 and
2007 with regard to numerous reported violations of trade union rights, including killings, attempted murders, death
threats, abductions, disappearances, assaults, torture, military interference in trade union activities, violent police
dispersion of marches and pickets, arrests of trade union leaders in connection with their activities and widespread
impunity for the perpetration of such acts. The Committee also takes note in this context of the interim conclusions and
recommendations reached in November 2008 by the Committee on Freedom of Association in Case No. 2528 (351st
Report, paragraphs 1180-1240) which concerns similar allegations. The Committee finally takes note of the
recommendations made by the Independent Commission to address media and activist killings created under
Administrative Order No. 157 of 2006 by the President of the Philippines (Melo Commission: report issued on 27 January
2007); the UN Special Rapporteur on Extrajudicial Summary or Arbitrary Executions on his mission to the Philippines of
12-21 February 2007 (Special Rapporteur: document A/HRC/8/3/Add.2, issued on 16 April 2008); and the National
Consultative Summit on Extrajudicial Killings and Enforced Disappearances: Searching for Solutions (National
Consultative Summit), which was hosted by the Supreme Court on 16—17 July 2007 in Manilla.

The Committee recalls the information previously communicated by the Government emphasizing the steps taken to
address this serious situation, i.e. the establishment of the Melo Commission and the subsequent creation of special
regional tribunals, the ongoing review of the rules of court, the establishment of the task force USIG of the Philippine
National Police and the hosting by the Supreme Court of the National Consultative Summit. It further notes from
information provided by the ITUC in 2008, the introduction by the Supreme Court of the new writ of protection of
constitutional rights (amparo) procedure since September 2007; this habeas corpus-like procedure compels state agencies
to reveal to the court the whereabouts of named persons, disclose documentary evidence, or allow court-authorized
searches of premises.
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The Committee notes that in its latest communications of 29 August and 1 September 2008, the ITUC provides
additional detailed information, accompanied by hundreds of pages of human rights reports and newspaper articles, on the
human rights situation more generally and systematic violations of the fundamental human rights and civil liberties of
trade unionists. In particular, the Committee notes that, according to the ITUC, despite measures previously announced by
the Government to address the issues, few improvements have been observed in practice and there is an “abysmal failure”
to investigate or prosecute the perpetrators of such acts, leading to an ongoing climate of impunity and impassivity in the
face of continuing violence against trade unionists. The ITUC refers to continuing extrajudicial killings in 2007 and 2008
with a total of 87 unionists killed since 2001. Five trade union leaders and members had been murdered and three trade
unionists abducted between July 2007 and August 2008. The ITUC also refers to violent dispersal of workers’ protests,
intimidation, threats and blacklisting of trade unionists. It also refers to the militarization of workplaces especially in
export processing zones (EPZs) and special economic zones, and constant surveillance and harassment of trade unions
opposing the economic development model and their leaders, some of whom have been reportedly forced to constantly
move houses to avoid persecution. The Committee further notes that the ITUC cites the findings and detailed
recommendations of the UN Special Rapporteur (see document cited above) and expresses concern that the
ineffectiveness of the measures taken so far by the Government to address the situation as, out of hundreds of killings and
“disappearances” over the past five years, there have been only two successfully prosecuted cases resulting in the
conviction of four persons (for acts not directed against trade unionists).

The Committee recalls that the Conference Committee in 2007 requested the Government to accept a high-level ILO
mission so as to obtain a greater understanding of all aspects of this case. The Committee notes with regret that the
Government has not yet accepted such a mission.

The Committee observes with deep regret that there has been no information on any conviction pronounced against
the perpetrators and instigators of acts of extreme gravity against trade unionists and that killings, abductions, enforced
disappearances and other violations of fundamental rights of trade unionists continue to take place. The Committee recalls
that the absence of judgements against the guilty parties creates, in practice, a situation of impunity which reinforces the
climate of violence and insecurity, and which is extremely damaging to the exercise of trade union rights. The Committee
emphasizes that the rights of workers’ organizations can only be exercised in a climate that is free from violence, pressure
or threats of any kind against the leaders and members of these organizations, and it is for governments to ensure that this
principle is respected. The Committee stresses the importance of ensuring that all instances of violence against trade union
members and leaders are properly investigated and that any evidence of impunity is firmly combated to ensure the full and
free exercise of trade union rights and their accompanying civil liberties. It emphasizes that the Government has the duty
to defend a social climate where respect for the law reigns as the only way for guaranteeing respect for and protection of
individuals. All appropriate measures should be taken to guarantee that, irrespective of trade union affiliation, trade union
rights can be exercised in normal conditions with respect for basic human rights and in a climate free of violence,
pressure, fear and threats of any kind.

The Commiittee requests the Government to indicate the measures taken or contemplated with a view to putting an
immediate end to the climate of violence and impunity which is extremely damaging to the exercise of trade union
rights and ensuring the prompt investigation, prosecution, trial and conviction of those found guilty of murders,
enforced disappearances and other violations of fundamental human rights against trade unionists.

Legislative issues. Human Security Act. The Committee notes the comments made by the ITUC on the Act to Secure
the State and Protect Our People from Terrorism (No. 9371) otherwise known as the Human Security Act. According to
the ITUC, the vague definition of terrorism in this Act as a criminal act that “causes widespread and extraordinary fear
and panic among the populace” can serve as a legal umbrella for extrajudicial killings and can lead to categorizing
peaceful demonstrations like strikes and protests on social issues as “terrorism”.

The Committee notes that, despite a request by the Conference Committee on the Application of Standards in 2007,
the Government has not provided any information on the impact of the Human Security Act upon the application of the
provisions of the Convention, apart from the text of the Act itself. The Committee requests the Government to provide
such information and, in particular, to indicate the safeguards which ensure that the Human Security Act cannot be
used under any circumstances as a basis for suppressing legitimate trade union activities or result in any extrajudicial
killing for the exercise of trade union rights.

Other legislative issues. In the absence of new information by the Government, the Committee reiterates the requests
that it has been making for a number of years on certain discrepancies between the provisions of the national laws and the
Convention:

—  The need to amend section 234(c) of the Labor Code, which requires, for registration of a trade union organization,
the names of all its members comprising at least 20 per cent of all employees in a bargaining unit where it seeks to
operate; the Committee recalls that, according to the statement of the Government representative before the
Conference Committee in June 2007, an Act had been adopted in May 2007 which sought to lift the 20 per cent
requirement and the requirement to reveal the names of the officers and members, for legitimate federations and
national unions; however, the 20 per cent membership requirement was still relevant in the case of unions seeking
independent registration. The Committee once again requests the Government to communicate the text of the
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relevant Act and to indicate in its next report measures taken or contemplated with a view to lowering the
minimum membership requirement for registration of independent trade unions.

—  The need to amend sections 269 and 272(b) of the Labor Code, so as to grant the right to organize to all nationals
lawfully residing within the Philippines (and not just those with valid permits if the same rights are guaranteed to
Filipino workers in the country of the alien workers, or if the country in question has ratified either ILO Convention
No. 87 or No. 98). The Committee once again requests the Government to provide information in its next report
on measures taken or contemplated so as to amend the above-noted sections in a manner which enables anyone
legally residing in the country to benefit from the trade union rights provided by the Convention.

—  The need to amend section 263(g) of the Labor Code so as to limit governmental intervention resulting in
compulsory arbitration to the essential services in the strict sense of the term only; amend sections 264(a) and 272(a)
of the Labor Code, which provide for dismissal of trade union officers and penal liability to a maximum prison
sentence of three years for participation in illegal strikes, so as to ensure that workers may effectively exercise their
right to strike without the risk of being sanctioned in a disproportionate manner; lower the excessively high
requirement of ten union members for federations or national unions set out in section 237(a) of the Labor Code; and
amend section 270, which subjects the receipt of foreign assistance to trade unions by the prior permission of the
Secretary of Labor. The Committee once again requests the Government to indicate in its next report the
measures taken or contemplated with a view to amending the aforementioned legislative provisions so as to bring
them into full conformity with the Convention.

Furthermore, the Committee reiterates its previous request to the Government to continue to provide information
on unionization levels in the EPZs. The Committee takes note of the comments made by the ITUC on this issue, which
are examined under Convention No. 98.

The Committee is raising other points in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1953)

The Committee notes that the Government’s report has not been received. It also notes the lengthy comments
communicated by the International Trade Union Confederation (ITUC) in communications dated 29 August and 1
September 2008; the Kilosang Mayo Uno in a communication dated 15 September 2008; and the Public Services Labor
Independent Confederation (PSLINK) in a communication dated 15 September 2008. The Committee requests the
Government to provide its observations on these comments.

1. Articles 1, 2 and 3 of the Convention. Protection against acts of anti-union discrimination and interference. The
Committee notes that for several years it has been requesting the Government to respond to comments made by the ITUC
with regard to numerous acts of anti-union discrimination and interference. The Committee notes the latest detailed
comments made by the ITUC, reporting extensive anti-union discrimination and employer interference, cases of
replacement of trade unions by non-independent company unions, dismissals and blacklisting of activists in export
processing zones (EPZs) and other special economic zones. The ITUC also referred in its 2006—07 comments to an order
promulgated in 2004 (the labour standards enforcement framework) which essentially abandons the principle of
government labour inspection for workplaces with more than 200 workers; self-regulation will be conducted in large
companies at least once a year by an employer—worker committee based on a government-issued checklist and in
companies where there is a registered collective bargaining agreement.

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association
in several cases concerning acts of anti-union discrimination and interference, the most recent being Case No. 2488 which
illustrates the considerable difficulties faced by workers in their efforts to have their grievances examined through
protracted litigation and long and complex judicial proceedings which give rise to a situation of prolonged legal
uncertainty (350th Report, paragraph 202).

The Committee emphasizes that Article 3 of the Convention requires effective machinery for the purpose of ensuring
respect for the right to organize as defined in Articles 1 and 2. Acts of anti-union discrimination and interference are
serious violations of the right to organize as they may jeopardize the very existence or independence of trade unions.
Thus, the Committee stresses that national procedures against such acts should be prompt and accompanied by appropriate
remedies and sufficiently dissuasive sanctions.

Noting that certain of the reported acts of anti-union discrimination and interference relate to certification procedures
and elections, the Committee notes that according to information provided by the Government to the Committee on
Freedom of Association in the context of Case No. 2252, House Bill No. 1351, which has been approved by the House of
Representatives and is currently being considered by the Senate, seeks, among other things to: (1) eliminate employer
interference, which is, according to the Government, an incessant cause of delay in certification proceedings; (2) restrict
the grounds for cancellation of union registration; and (3) clarify that the filing of a petition for cancellation of registration
does not suspend a petition for certification election (346th Report, paragraph 176).
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The Committee requests the Government to provide in its next report a copy of House Bill No. 1351 and to
indicate any developments as well as any additional legislative or other measures taken or contemplated to accelerate
the procedures and strengthen in practice the protection available against acts of anti-union discrimination and
interference, with special emphasis on EPZs and special economic zones. The Committee also requests the Government
to provide statistical information on the number of complaints of unfair practices and inspections carried out on these
matters in EPZs and special economic zones.

Article 4. Development of collective bargaining in the public sector. In its previous comments, the Committee took
note of the Government’s indication that, under section 13 of Executive Order No. 180, only terms and conditions not
otherwise fixed by law may be negotiated between public sector employees’ organizations and the Government
authorities. The Government had further stated that such matters as the scheduling of vacation leave, the work assignment
of pregnant women and recreational, social, athletic and cultural activities are negotiable; however, matters relating, inter
alia, to wages and all other forms of pecuniary remuneration, retirement benefits, appointment, promotion, and
disciplinary action are not negotiable. The Committee recalls in this connection that article 276 of the Labour Code
provides that the terms and conditions of employment of all Government employees, including employees of government-
owned and controlled corporations, shall be governed by the civil service law, rules and regulations, and that their salaries
shall be standardized by the National Assembly as provided for in the new Constitution. The Committee notes, moreover,
that the ITUC confirms these restrictions on bargaining rights in the public sector. In these circumstances, while recalling
that the Convention is compatible with systems requiring parliamentary approval of certain labour conditions or
financial clauses of collective agreements, as long as the authorities respect the agreement adopted, the Committee
once again recalls the importance of the development of collective bargaining in the public sector and repeats its firm
hope that the amendments to the Labour Code or other legislation would be adopted in the near future and that it will
fully grant to public sector employees not engaged in the administration of the State the right to negotiate their terms
and conditions of employment in accordance with Articles 4 and 6 of the Convention. It once again requests the
Government to indicate the developments in this regard and provide copies of any legislation once adopted.

Poland

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the Government’s reply to the 2006 comments submitted by the International Confederation of
Free Trade Unions (ICFTU). Regarding the Road Traffic Law (1997), which the ICFTU considered made it almost
impossible for trade unions to organize legal demonstrations and rallies, the Committee notes the Government’s indication
that it no longer applies to assemblies and strikes, following the 2006 decision of the Polish Constitutional Tribunal.
Furthermore, the Committee notes the comments submitted by the International Trade Union Confederation (ITUC,
previously ICFTU) in a communication dated 29 August 2008 concerning violent dispersion of a sit-in organized by the
healthcare workers affiliated to the All-Poland Trade Union Alliance (OPZZ). The Committee requests the Government
to submit its observations thereon, as well as on the 2006 ICFTU comments alleging that workers in state-owned
enterprises in health sector, water and forestry industries had their employment contracts terminated and replaced by
individual contracts so that they could no longer be trade union members.

Article 3 of the Convention. Right of organizations to elect their representatives in full freedom. The Committee
re